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Preface 

This thesis has been a long time in the making, even, as I became 
acutely aware in the writing process, compared to other PhDs. The 
seeds for this research were planted in 2003, when I was asked to join 
a project that would focus on the interlinkages between the United 
Nations climate change treaties and other international organizations 
and multilateral agreements. The project not only drew me closer to 
the ‘climate and ...’ interplay literature, it also introduced me to 
emerging research on institutional interactions in global 
environmental governance. I was fascinated by the theoretical and 
analytical frameworks used by international relations scholars. At the 
same time, my longer-standing interest in interactions between 
international trade law and international environmental law drew me 
to more recent works on conflicts of norms and the fragmentation of 
international law, including the report of the International Law 
Commission led by Martti Koskenniemi. It was the latter who – at a 
dinner meeting in sunny Castellón de la Plana, Spain, in 2005 – not 
only gave a starting doctoral student a severe academic beating that 
would be remembered for many days to come, but also made me 
more determined than ever to deliver a thesis that seeks to bridge the 
work of international lawyers and international relations scholars on 
regime interactions. By then, it had become clear that my focus would 
be squarely on the problem of climate change. Between 2003 and 
2005, I had already participated in several projects on the issue, and 
the intellectual challenges posed by addressing the problem drew my 
attention. Attending the International Youth Summit on climate 
change in Montréal at the end of 2005 added a personal touch. 
Working with a group of young and exciting people from a variety of 
countries, who shared their experiences with climate change on the 
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ground definitely convinced me not to fall into the trap of climate 
apathy, and to relate my research to ongoing policy developments. 

Time has not stood still since I officially started with my 
thesis in the context of the project ‘Adaptation and Mitigation 
Strategies: Supporting European Climate Policies’ (ADAM) in March 
2006. This is clear from the various case studies that I selected. The 
Asia-Pacific Partnership on Clean Development and Climate, an 
initiative that was introduced with a great amount of fuss in 2005, 
thereby grabbing my attention, has withered away into academic 
oblivion. The relationship between the climate treaties and the 
Convention on Biological Diversity is being put to the test by the 
concept of reducing emissions from deforestation and forest 
degradation, a topic that really took off after 2007. And finally, the 
relationship between the climate regime and the World Trade 
Organization – until 2007 mainly a subject of academic scrutiny – 
came to the forefront through specific policy proposals in the EU and 
the US and several disputes. This made the research highly interesting 
and dynamic, but these moving targets also complicated my research 
by not allowing for a clear cut-off point. Still, I can of course hope 
that my analysis stands the test of time, and provides insights for 
years to come. 

In the six years that have passed since, I have gone through 
numerous ups and downs while writing – the rollercoaster process 
that the PhD is really all about. During my time at the Institute for 
Environmental Studies (IVM) of the VU University Amsterdam, I 
was fortunate enough to work on a variety of interesting research 
projects (for convenience’s sake, let’s forget the projects that did not 
meet this criterion), but the different topics also became quite a 
distraction from the focused work I was supposed to carry out. 
Having said that, my time at IVM provided me with a solid 
foundation, not only for this work, but also for my future career. 
Special thanks in this regard are due to my academic supervisors 
Frank Biermann and Joyeeta Gupta. Both have provided invaluable 
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contributions to this thesis in their capacity as both supervisors and 
co-authors. I also thank Joyeeta for having faith in my research 
capacities from the very beginning, and for inspiring me to work on 
climate change (and for not letting me forget about the less powerful 
countries!) I would like to thank Frank for providing me with very 
useful advice on how (not) to write a doctoral thesis, for arranging 
several enjoyable research visits in 2007 and 2008, and for helping 
me to think more clearly about what it is that I like to do now and 
would like to do in the future. I would also like to thank the many 
wonderful colleagues and friends that I met in my time at IVM, in 
particular my ‘paranimfen’ Constanze and Dave, Ayşem, Chris, 
Elissaios, Eric, Frans Berkhout, Frans Oosterhuis, Gustavo, Hans, 
Jana, Julia, Kenneth, Laurens, Luke, Mairon, Maria, Nicolien, Onno, 
Philipp, Pieter, Ralph, Sander, Sofia, Thijs Dekker, Thijs Etty, and 
Wouter. 

While my time in Amsterdam was amazing, I needed a change 
of scenery (or perhaps more accurately: several changes) to complete 
this thesis. A first visit to the Tokyo Institute of Technology from 
February to May 2007 enabled me to examine the Asia-Pacific 
Partnership in more detail. A second visit to the University of Georgia 
School of Law allowed me to gain in-depth knowledge on ongoing 
policy developments in the United States with respect to border 
adjustment measures. I would like to express my gratitude towards 
my hosts in Tokyo and Athens, Norichika Kanie and Dan Bodansky, 
as well as Tom Brewer, who kindly shared his office at Georgetown 
University with me. Most progress was made in Oxford in 2010-
2011. My time there was made possible through a Marie Curie Intra-
European Fellowship within the European Union Seventh Framework 
Programme (CLIMATEGOV; contract 253090). Diana Liverman and 
Heike Schroeder were of huge importance in securing this valuable 
grant, and it is thanks to them that I was able to move to the 
Environmental Change Institute (ECI) at the University of Oxford in 
June 2010. My eighteen months in Oxford were fantastic, and I would 
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like to thank my colleagues and friends in Oxford. Special thanks to 
Connie McDermott and Heike Schroeder for providing regular 
supervision during my fellowship, and to Aisling, Angus, Bethan, 
Cor, Ed, Eelke, Fai, Kaarina, Kate, Maria, Muriel, Niall, Pete and 
Sebastian for becoming part of my Oxford life. The last bits of the 
thesis were written in Helsinki, where Antto Vihma and the Finnish 
Institute of International Affairs were kind enough to host me for a 
month in March 2012, and in Stockholm, where I have been warmly 
welcomed at the Stockholm Environment Institute since April 2012. 
Thanks to Aaron, Åsa, Clarisse, Elise, Magnus, Marcus and Richard 
for their encouragement to finish this work while working on other 
projects at the same time. 

Although writing a thesis can be a solitary exercise, I’ve had 
the privilege of testing ideas with the following people through 
personal discussions, feedback on written work or co-authorship: 
Michele Betsill, Dan Bodansky, Tom Brewer, Harriet Bulkeley, 
Heleen de Coninck, Susanne Dröge, Robyn Eckersley, Thijs Etty, Liz 
Fisher, Arunabha Ghosh, Nicolien van der Grijp, Michael Grubb, 
Aarti Gupta, Andrew Higham, Dave Huitema, Roland Ismer, Andrew 
Jordan, Norichika Kanie, Sylvia Karlsson-Vinkhuyzen, Marcel Kok, 
Kati Kulovesi, Andrew Long, Nele Matz-Lück, Michael Mehling, 
Ayşem Mert, Remi Moncel, Jennifer Morgan, Karsten Neuhoff, 
Philipp Pattberg, Jerneja Penca, Lavanya Rajamani, Benjamin 
Simmons, Francesco Sindico, Johannes Stahl, Claire Stockwell, Olav 
Schram Stokke, Johannes Stripple, Ludivine Tamiotti, Kyla 
Tienhaara, Antto Vihma, Christina Voigt, and Jake Werksman. 

Extra special credit should be given to Fari Zelli, who would 
usually end up last on these alphabetically ordered lists, but who has 
been a major inspiration for much of my thinking on regime 
interactions, and has been a superb co-author on various publications. 
I also would like to extend special thanks to Constanze Haug, as her 
almost always immediate availability for online discussions on any 
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research challenge was indispensable (and let’s not forget the last-
minute thesis betting!) 

Last but not least, I would like to extend warm thanks to my 
extraordinary reading committee, who took the time to read this thesis 
and provided valuable feedback: Ellen Hey, Sebastian Oberthür, Nico 
Schrijver, Pier Vellinga and Wouter Werner. 

Parts of this thesis build on published work. The section on 
the climate regime in Chapter 1 draws on parts of Van Asselt and 
Gupta 2009. Parts of Chapter 2 are based on Van Asselt 2011b. The 
work on the Asia-Pacific Partnership in Chapter 3 draws in part on 
Van Asselt 2007; Van Asselt et al. 2009; and Karlsson-Vinkhuyzen 
and Van Asselt 2009. The case study in Chapter 4 on the interactions 
with the biodiversity regime draws largely on Van Asselt 2012b. 
Various parts of Chapter 5 have been published as Van Asselt and 
Biermann 2007; Van Asselt and Brewer 2010; and Zelli and Van 
Asselt 2010. Parts of Chapter 6 are based on Van Asselt 2012a. 
Finally, a small part of Chapter 7 draws on Moncel and van Asselt 
2012. 

This thesis would not have been possible without the lasting 
support of my friends back home: Arno, Claire, Eva, Kirsten, Pieter-
Bas, Rob, Steve, Suus, Timme, Vincent (and the Dude). Your 
friendship has shown me that there is much more to life than work (or 
the PhD), and above all I always have a great time when I’m around 
you. I truly wish I could see you more often! 

Although the final stages of the thesis have been painfully 
slow, tough and stressful, Rowena has helped me through them with 
love, patience and grace (and a keen editorial eye!). I am so incredibly 
thankful to have you by my side! 

I would like to dedicate this work to my closest family: Mam, 
Pap, Joska and Johan, Karianne and Maarten en Niké and Boaz. Ook 
al lijk ik steeds verder weg te reizen, jullie zijn nog altijd bij me in 
mijn gedachten. 
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Summary 

Problem Definition and Research Question 

This thesis is about the fragmented state of global climate change 
governance. As a ‘super wicked’ problem with a causal chain marked 
by complexity and uncertainty, it is impossible to govern all facets of 
climate change through a single international regime. To achieve its 
goals, the international regime on climate change developed under the 
United Nations Framework Convention on Climate Change 
(UNFCCC) will therefore need to take into account that other 
international regimes may either mitigate or exacerbate the problem, 
while at the same time it needs to also consider its own impacts on 
those regimes. 

Some degree of overlap between the United Nations (UN) 
climate regime and other regimes is likely to be inevitable given the 
scope of the climate change phenomenon, and could even be 
considered necessary for integrated efforts to limit greenhouse gas 
emissions and adapt to the detrimental impacts of a changing climate. 
However, on a systemic level, the fragmentation of international law 
and governance, and subsequent interactions between individual 
regimes, could also undermine coherence and possibly hamper 
effectiveness. The exact consequences of fragmentation thus remain 
unclear. In the debate on the fragmentation of international law, 
scholars on the one hand have feared that a multiplicity of 
international regimes would lead to normative conflicts, regulatory 
uncertainties, and general inefficiencies. On the other hand, there are 
scholars who point to the benefits of fragmentation, such as the 
extension of international law to new areas and the global diffusion of 
best regulatory practices. 

Although studies in international law and international 
relations have thus contributed to general knowledge on the 
consequences of interactions between international regimes, there are 
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as of yet no in-depth studies into the various consequences of regime 
interactions in global climate governance. 

Awareness of regime interactions and their consequences also 
raises the possibility of their management. Such management is aimed 
at capturing the synergies between different regimes, and minimizing 
potential or actual conflicts. There is a growing body of research on 
the management of regime interactions, which has examined the role 
of legal techniques and political approaches in interaction 
management. However, empirical evidence showing how legal 
techniques and institutional coordination have managed, and could 
manage, regime interactions in a specific issue area such as global 
climate governance is still lacking. 

These questions concerning the consequences and the 
management of regime interactions are not merely of academic 
relevance. State and non-state actors participating in several regimes 
simultaneously generally seek to ensure that activities in one regime 
contribute to achieving the goals of another. As this thesis shows, 
their quest can be influenced by the pursuit of an overarching goal, 
such as normative coherence, mutual supportiveness, or sustainable 
development, but they may also be based on the more pragmatic 
desire to increase efficiency: how to make better use of existing 
human, financial, and technological resources to implement 
international agreements. 

Against this background, the overarching research question for 
this thesis is: 

 
What are the consequences of regime interactions between 

climate change-related regimes, and how can interaction 

management address conflicts and enhance synergies between 

them? 
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Research Approach 

The thesis adopts an interdisciplinary, problem-driven research 
approach, taking into account both the legal and political aspects of 
the research subject. The discipline of international law provides 
valuable insights into determining the existence of a normative 
conflict; examining the possibilities for addressing such conflicts 
through the law of treaties; and identifying the scope for legal 
techniques to address conflicts and enhance synergies between 
international agreements. The discipline of international relations 
helps by shedding light on the driving forces behind regime 
interactions; identifying causal mechanisms for interactions; and 
assessing the impacts of interaction management on regime 
effectiveness. In other words, both disciplines address different, yet 
related questions, and can thus provide complementary insights. 

The research methodology follows a case study approach in 
order to provide insights into the different types of interactions and 
interaction management. These case studies correspond to the 
following three types of regime interactions: 

Regime interactions within the (narrowly defined) field of 

international climate law and governance. This case study analyzes 
interactions between the multilateral UN climate regime and 
minilateral clean technology agreements. To illustrate the 
interactions, the case study analyzes the Asia-Pacific Partnership on 
Clean Development and Climate. This Partnership is representative of 
a number of non-legally binding governance arrangements that have 
been initiated outside the United Nations framework, consisting of 
only a limited number of participating countries and focused on 
technology cooperation. 

Regime interactions within the field of international 

environmental law and governance. This case study analyzes 
interactions between the UN climate regime and the biodiversity 
regime based on the Convention on Biological Diversity (CBD). The 
case study particularly examines the role of forests at the nexus of 
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climate and biodiversity governance. Forests are important from the 
perspective of biodiversity conservation as well as from the 
perspective of climate change mitigation, as they can form either a net 
source or sink of carbon dioxide emissions. 

Regime interactions between two distinct fields of 

international law and governance. This case study analyzes 
interactions between the UN climate regime and the World Trade 
Organization (WTO). More specifically, it examines how the use of 
unilateral climate-related trade measures by participants in the UN 
climate regime may lead to conflicts with the principles and rules of 
the WTO. 

For each of these cases, the interactions are analyzed 
according to the interacting objects (hard or soft law), the causal 
mechanisms driving the interactions, intentionality, and their 
consequences (conflicting, synergistic, or neutral). With respect to the 
consequences of regime interactions, this thesis introduces a typology 
that adds two important nuances to the familiar and relatively 
straightforward distinction between ‘conflicts’ and ‘synergies’. First, 
it distinguishes between a narrow legalistic definition of ‘normative 
conflicts’ and a broader definition of ‘policy conflicts’. This 
distinction captures the fact that from an international lawyer’s point 
of view not all tensions between regimes should be regarded as 
‘conflicts’, while at the same time conceding that those broader 
tensions also deserve attention. Second, it posits that some 
consequences of regime interactions may have already manifested 
themselves – i.e., they are ‘actual’ – whereas in other cases 
consequences may have not yet materialized – i.e., they are 
‘potential’. 

In addition, for each of the cases, the effectiveness and 
feasibility of various legal techniques and institutional coordination to 
address regime interactions is examined through a study of the 
existing literature. To this end, the thesis introduces a broad 
distinction between legal and political approaches in interaction 
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management. The first category consists of various legal techniques 
well known to international lawyers, such as treaty drafting, treaty 
interpretation, conflict clauses, and priority rules for the resolution of 
conflicts of norms such as lex superior, lex specialis and lex 

posterior. These techniques can not only be applied by judicial 
bodies, but may also be employed by negotiators and policy makers at 
the domestic level. The second category refers to a range of activities 
carried out by (groups of) actors participating in the interacting 
regimes that do not involve legal means such as dispute settlement. 
These actors include the regimes’ decision-making bodies (e.g., the 
UNFCCC Conference of the Parties), administrative bodies (e.g., the 
CBD secretariat) or dispute settlement bodies (e.g., the WTO 
Appellate Body). These actors can seek to influence the outcomes of 
regime interactions individually or jointly; on an ad hoc or a more 
permanent basis; and with or without a clear legal mandate to do so. 

Main Conclusions 

Consequences of regime interactions 

The first key finding on the consequences of regime interactions is 
that despite the concerns raised in the debate on the fragmentation of 
international law, no normative conflict can be identified in the three 
case studies. This does not mean that tensions between the climate 
regime and other regimes are absent; the small sample of regime 
interactions covered in this thesis already provides sufficient evidence 
for broader policy conflicts. However, the absence of actual conflicts 
between norms mean that it is necessary to look beyond legal 
approaches aimed primarily at avoiding or resolving normative 
conflict. 

A second key finding is that, in line with earlier studies 
conducted by international relations scholars, there were various 

instances of synergies resulting from regime interactions in global 
climate governance. Notwithstanding this finding, international 
lawyers still pay insufficient attention to the conditions under which 
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certain regime interactions may result in synergy. These conditions 
may be linked to the nature and structure of a particular problem, but 
also to design elements of a particular regime, an area that should be 
of particular interest to international lawyers. Further analyses of how 
and why regime interactions lead to synergies are therefore clearly 
apposite for regime interactions, both in more narrowly defined fields 
(e.g., climate governance; international environmental law) and in 
global governance more broadly. 

Third, the outcome of regime interactions (conflict or synergy) 
often depends on factors that are under the control of actors 

participating in the interacting regimes. This emphasizes the 
importance of understanding how regime interactions in global 
climate governance can be, and have been, managed. 
 
Management of regime interactions 

With respect to the management of regime interactions, the first key 
finding is that in a world where the lines between law and non-law are 
blurry, and where international law based on formal sources is more 
and more accompanied by informal international lawmaking, the 
relevance of formal legal techniques and the law of treaties in 

addressing regime interactions is increasingly being challenged. 
While different regimes may be at odds with each other, the tensions 
between them cannot always be traced back to the texts of treaties 
upon which the regimes are based. 

Second, if they are approached in novel and original ways, 
legal techniques nevertheless hold potential for managing regime 

interactions. In particular, this thesis suggests that the international 
legal debate should acknowledge that methods of treaty interpretation 
that do not require parallel membership but instead require the careful 
review of the legitimacy of extraneous rules may also be used in the 
pursuit of harmonious treaty interpretation. There is a potential role 
for Article 31.3(c) of the Vienna Convention on the Law of Treaties, 
but its theoretical attractiveness is reduced by reluctance on the part 
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of adjudicators to use the provision in practice. Moreover, while 
dispute settlement bodies will remain an important locus for applying 
the technique of treaty interpretation, the thesis draws attention to the 
fact that treaty interpretation is also carried out by government 
officials at the domestic level, meaning that attention should also be 
paid to the role of national-level policy makers. Furthermore, it shows 
how ‘conflict’ or ‘savings’ clauses governing the relationship between 
individual treaties could be strengthened by: 1) acknowledging 
potential synergies between treaties; 2) drafting them more clearly; 
and 3) mandating inter-institutional coordination, adding a dynamic 
element. 

Third, the general limitations of legal techniques require us to 
think more deeply about institutional coordination as a means of 

interaction management. This thesis provides a contribution by 
adding insights into different types of institutional coordination. More 
specifically, it gives initial insights into the advantages and drawbacks 
of these different types of institutional coordination (formal/informal; 
structural/ad hoc; strong/weak legal basis; involving decision-
making/administrative bodies) for regime interactions in global 
climate governance. 

Fourth, institutional coordination raises key questions of 

accountability and legitimacy, as interaction management may 
sideline some interests and concerns of actors in the interacting 
regimes, and prioritize others. The risk that coordination by treaty 
bodies does not reflect the consent of the states participating in the 
interacting regimes is valid in particular for bureaucracies (such as the 
secretariats of the UNFCCC and the CBD), which generally are not 
granted decision-making authority. Moreover, when the two 
interacting regimes can be considered unequal, for instance because 
powerful states participate in one regime but not the other, 
institutional coordination may become a vessel for those states to 
wield their influence beyond a particular regime. One way to address 
these accountability and legitimacy concerns is for treaty bodies 
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wishing to engage in institutional coordination to carefully review 
how the norms in another regime have been created, and whether this 
has been done in a process that enjoyed wide participation and can be 
characterized by transparency and openness. 

Fifth, autonomous interaction management by state and non-

state actors can complement collective forms of interaction 

management in important ways, but is in itself insufficient as a means 
to effectively address regime interactions. The main reason for this is 
that autonomous interaction management does not address underlying 
systemic tensions in international law and governance. International 
regimes can generally be considered to be more durable than policy 
positions adopted by individual governments, and even though 
actions by non-state actors can pave the way for effective interaction 
management at the international level, they still require scaling up. 

Lastly, there are no clearly identifiable and objective 

standards against which interaction management can be evaluated. 
This is because regime interactions reflect the often contested values 
underlying specific regimes. Managerial approaches that do not take 
into account the underlying politics do not address the root causes of 
regime interactions. This does not mean that all interaction 
management is pointless. Regime interactions do not always reflect 
ideological divides, and through interaction management it is possible 
to enhance a shared understanding how specific policy problems – 
and the institutional frameworks governing them – are related. 
Moreover, in some cases, linking implementing activities can help 
reduce inefficiencies and allow for inter-regime learning. Even if 
values do clash, there is still a sound argument for accountable 
interaction management that carefully considers how the legitimacy 
of the interacting regimes. Hence, in regime interactions characterized 
by high stakes, there is still a strong case for the interacting regimes to 
take extraneous norms into account. 
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Policy Recommendations 

The thesis draws attention to several aspects that are relevant from a 
policy maker’s perspective, and lead to the following policy 
recommendations. The first three recommendations are based upon 
the individual case studies; the fourth recommendation highlights the 
changing role of the UN climate regime in a fragmented governance 
landscape. 

On the basis of the first case study, the thesis suggests that it 
should be examined how the multilateral climate regime could co-
exist with flanking minilateral approaches. The thesis suggests that 
with respect to the issue of technology development and transfer, the 
UNFCCC can continue to play an important role in identifying 
developing countries’ climate technology needs, and linking 
technology initiatives to various funding mechanisms. Minilateral 
clean technology agreements, conversely, can play their part in the 
design and implementation of specific actions related to technology 
development and transfer. Formalized institutional coordination, 
through more frequent and comprehensive reporting by the 
administrative bodies of minilateral agreements to the UNFCCC, 
could enhance transparency and predictability by showing how – and 
possibly how much – the actions of other institutions contribute to the 
UNFCCC’s objective. 

With regard to the second case study, the thesis provides 
guidance on how to improve the biodiversity impacts of a mechanism 
for reducing emissions of deforestation and forest degradation 
(REDD) under the UNFCCC. The thesis does not provide an ideal 
solution on how REDD could deliver both climate and biodiversity 
benefits. However, it does suggest that climate negotiators should 
incorporate a brief reference to the contribution of REDD to 
biodiversity benefits in a future legally binding agreement. Such a 
provision could open up negotiating space for better integrating 
biodiversity concerns in the future. This would mean that the broad 
obligation to protect biodiversity would be anchored in a treaty, and 
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thus provides an opportunity to reinforce the inclusion of biodiversity 
considerations in the UN climate regime over time. Furthermore, 
although common biodiversity standards for forest-related climate 
activities adopted either under the UNFCCC or under the CBD will 
likely be unacceptable and undesirable, it is suggested that there is 
potential for further collaboration between the treaty bodies of the 
climate and biodiversity regimes on the monitoring and reporting of 
biodiversity impacts. Over the years, the CBD has built up significant 
institutional capacity in the area of monitoring and reporting on 
various aspects of biological diversity, and it is sensible to build on its 
experience in this regard. Lastly, the thesis highlights the role of 
various actors to ensure that climate measures deliver biodiversity 
benefits. Governments in developed countries can seek to safeguard 
biodiversity through financial channels, either through direct funding 
to projects in developing countries, or through market access 
requirements. Governments in developing countries can adopt 
policies and measures, such as domestic biodiversity standards, 
impact assessment requirements, and generally improving policy and 
legal coherence at the national and sub-national levels. Efforts by 
non-state actors can support these actions, for instance by providing 
services in terms of monitoring, reporting and verifying the 
biodiversity impacts of climate policies. 

The case study on interactions between the climate and trade 
regimes provide the basis for suggestions on how to tackle the 
politically sensitive issue of unilateral climate-related trade measures. 
Faced with the prospect of such measures being adopted, starting an 
informed intergovernmental dialogue under both the UNFCCC and 
the WTO forms a sensible first step in addressing their potential 
implications, particularly for developing countries. Because there is a 
real risk of disguised protectionism, it is important for states wishing 
to adopt a measure to make the climate change rationale as clear as 
possible, and to show that the measure is not simply designed to 
protect domestic producers. In addition, developed countries seeking 
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to use trade measures need to show how they seek to minimize the 
impacts on developing countries or how these countries may possibly 
benefit from adopting the measures. In case unilateral trade measures 
are inevitable, it is suggested that governments design them in such a 
way that they could be changed or made void if the climate objectives 
can be achieved through other means. 

On a more general level, the UN climate regime can play an 
important part as ‘orchestrator’, mobilizing climate change action 
outside of the UNFCCC. This means, for instance, that subsidiary 
bodies under the UNFCCC could be mandated to keep track of the 
variety of governance arrangements outside the climate regime, and 
assess whether adding up the efforts of these initiatives is in line with 
common objectives, such as keeping temperature increases below 2° 
Celsius. Orchestration could also seek to reduce inefficiencies by 
avoiding duplication of efforts, and decrease the risk of double 
counting mitigation actions, for instance, through the establishment of 
common guidelines and accounting frameworks by the Conference of 
the Parties to the UNFCCC. 





 

xxxix 

Samenvatting 

De Fragmentatie van het Internationaal Klimaatbeleid: 

Gevolgen en Beheer van Interacties tussen Regimes 

 

Probleemstelling en Onderzoeksvraag 

Dit proefschrift gaat over de fragmentatie van het internationale 
klimaatbestuur (global climate governance) in afzonderlijke 
instrumenten en initiatieven op verschillende niveaus. Vanwege de 
complexiteit van het klimaatprobleem, alsmede de onzekerheden 
omtrent de oorzaken en gevolgen van klimaatverandering, is het 
onmogelijk om het probleem in al zijn facetten aan te pakken middels 
één internationaal regime. Om effectief te zijn moet het Raamverdrag 
van de Verenigde Naties inzake klimaatverandering (UNFCCC) 
daarom rekening houden met andere internationale juridische 
regimes; dergelijke regimes kunnen zowel deel van de oplossing als 
deel van het probleem uitmaken. Daarom is het belangrijk om de 
wederzijdse beïnvloeding tussen het klimaatregime en andere regimes 
in beschouwing te nemen. 

Een zekere mate van overlap tussen het klimaatregime van de 
Verenigde Naties (VN) en andere regimes lijkt onvermijdelijk gezien 
de reikwijdte van het fenomeen van klimaatverandering. Er kan zelfs 
gesteld worden dat deze overlap tot op zekere hoogte nuttig is om een 
integrale aanpak om de uitstoot van broeikasgassen te beperken 
(mitigatie) en om aanpassingen te doen om de negatieve effecten van 
klimaatverandering te verminderen of te voorkomen (adaptatie). De 
fragmentatie van internationaal recht en bestuur leidt tot interacties 
tussen internationale regimes. Hoewel deels onvermijdelijk, kunnen 
deze interacties wel degelijk ook de coherentie van het beleid en haar 
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cohesie en effectiviteit ondermijnen. Welke effecten fragmentatie 
heeft is nog altijd onduidelijk. In het algemene debat over de 
fragmentatie van internationaal recht hebben sommige juristen hun 
bezorgdheid uitgesproken over de mogelijkheid dat de groei van het 
aantal internationale regimes zal leiden tot rechtsconflicten, juridische 
onzekerheden en inefficiëntie. Andere juristen wijzen echter naar de 
mogelijke voordelen van fragmentatie. Deze voordelen betreffen 
onder meer dat door deze groei de werkingssfeer van het 
internationaal recht steeds meer onderwerpen bestrijkt en dat een 
zekere mate van fragmentatie ook de wereldwijde verspreiding van 
goede praktijken in regelgeving mogelijk maakt. 

Hoewel diverse studies in de wetenschappelijke disciplines 
van het internationaal recht en de internationale betrekkingen hebben 
bijgedragen aan de kennis over de gevolgen van interacties tussen 
internationale regimes zijn er nog geen uitvoerige wetenschappelijke 
onderzoeken gedaan over de verschillende gevolgen van interacties 
tussen regimes in het internationale klimaatbestuur. 

Inzichten in interacties tussen regimes en de gevolgen daarvan 
zijn van belang voor diegenen de gevolgen ervan willen beheersen of 
managen. Een dergelijk management van interacties heeft tot doel om 
conflicten tussen regimes te minimaliseren en synergieën te 
bevorderen. Bestaand onderzoek over management van interacties 
tussen regimes heeft gewezen op de mogelijk complementaire rollen 
van juridische technieken en politieke benaderingen om de gevolgen 
van interacties te sturen. Er is echter nog een gebrek aan empirisch 
onderzoek dat aangeeft hoe deze technieken en benaderingen in de 
praktijk (zouden kunnen) werken en elkaar aanvullen op specifieke 
onderzoeksterreinen zoals het internationale klimaatbestuur. 

Vragen over de gevolgen en het management van interacties 
tussen regimes zijn niet alleen van belang vanuit academisch oogpunt. 
Het is daarnaast voor zowel statelijke als niet-statelijke actoren die 
betrokken zijn bij uiteenlopende regimes belangrijk om inzicht te 
krijgen in de vraag hoe de activiteiten in het ene regime mede kunnen 
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bijdragen aan de doelstellingen van een ander regime. Ze kunnen 
hierbij diverse overkoepelende doelen voor ogen hebben, zoals de 
bevordering van de normatieve samenhang van het internationale 
recht, het bevorderen van complementariteit (mutual supportiveness) 
van regimes of duurzame ontwikkeling. Een andere, meer 
pragmatische reden zou kunnen zijn de wens om de efficiëntie van 
internationaal recht en bestuur te vergroten: waar kunnen de beperkte 
menselijke, financiële en technologische middelen die men heeft het 
beste ingezet worden, zodat diverse internationale overeenkomsten 
tegelijkertijd nagekomen worden? 

De overkoepelende onderzoeksvraag van dit proefschrift is 
dan ook: 
 

Wat zijn de gevolgen van interacties tussen klimaatrelevante 

regimes en hoe kan management van interacties conflicten 

verminderen en synergieën bevorderen? 

Onderzoeksbenadering 

Het proefschrift volgt een interdisciplinaire, probleemgerichte 
onderzoeksbenadering, waarin een juridische benadering wordt 
gecombineerd met een politicologische invalshoek. De discipline van 
het internationaal recht biedt de handvatten voor het analyseren van 
normatieve conflicten, de mogelijkheden om deze conflicten te 
verminderen middels het internationale verdragenrecht, en de mate 
waarin juridische technieken de conflicten tussen internationale 
overeenkomsten kunnen verminderen en de synergieën kunnen 
bevorderen. Het vakgebied van de internationale betrekkingen 
daarentegen geeft het conceptuele gereedschap voor een analyse van 
de onderliggende factoren die de interacties tussen regimes 
beïnvloeden, maakt studie van de causale verbanden tussen de 
interacties en de gevolgen daarvan mogelijk, en biedt tenslotte een 
kader waarmee de gevolgen van management van interacties op de 
effectiviteit van individuele regimes onderzocht kan worden. Met 
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andere woorden, beide vakgebieden behandelen weliswaar 
verschillende maar tegelijk nauw verwante onderzoeksvragen en 
kunnen elkaar dus aanvullen. 

De onderzoeksmethode volgt een case study benadering om 
tot inzichten te komen over de verschillende soorten interacties en het 
management ervan. De cases betreffen de volgende drie typen 
interacties: 

Interacties tussen regimes op het (nauw gedefinieerde) gebied 

van het internationale klimaatrecht en -bestuur. Deze case study 
betreft de interacties tussen het multilaterale klimaatregime van de 
VN en zogeheten ‘minilaterale’ overeenkomsten over de bevordering 
van schone technologie. Als voorbeeld van interacties tussen 
dergelijke regimes wordt dieper ingegaan op de Asia-Pacific 
Partnership on Clean Development and Climate. Dit partnerschap is 
kenmerkend voor een aantal niet-juridisch bindende 
bestuursinitiatieven die zijn gestart buiten het VN-kader, waaraan 
slechts een beperkt aantal landen deelneemt, en die zijn gericht op 
samenwerking op het gebied van schone technologieën. 

Interacties tussen regimes op het gebied van internationaal 

milieurecht en -bestuur. Deze case study betreft de interacties tussen 
het VN klimaatregime en het internationale biodiversiteitsregime op 
basis van het VN Verdrag inzake Biologische Diversiteit (CBD). De 
case study gaat met name in op de rol van bossen op het raakvlak van 
klimaat- en biodiversiteitsbeleid. Bossen zijn van belang vanuit het 
oogpunt van het behoud van biodiversiteit maar zijn ook cruciaal voor 
de mitigatie van klimaatverandering omdat bossen een bron of een put 
(opslag) kunnen zijn van koolstofdioxide. 

Interacties tussen regimes op twee verschillende gebieden van 

internationaal recht en bestuur. Deze case study betreft interacties 
tussen het VN klimaatregime en het regime voor internationale handel 
dat is ingesteld door de Wereldhandelsorganisatie (WTO). De case 
study analyseert specifiek hoe unilaterale, door klimaatbeleid 
gemotiveerde handelsmaatregelen van landen die deelnemen aan het 
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VN klimaatregime tot conflicten kunnen leiden met de beginselen en 
regels van de WTO. 

Voor de drie soorten interacties is onderzocht: of de betrokken 
regels juridisch bindend zijn (met andere woorden, of het gaat om 
zogeheten formeel recht (hard law) of informeel recht (soft law)); wat 
de causale verbanden zijn tussen de interacties en hun gevolgen; in 
hoeverre de interacties opzettelijk zijn; en de gevolgen (conflicterend, 
synergistisch). Met betrekking tot de gevolgen van de interacties 
introduceert dit proefschrift een typologie die twee belangrijke 
nuanceringen toevoegt aan het gebruikelijke en relatief 
ongecompliceerde onderscheid tussen ‘conflicten’ en ‘synergieën’. 
Ten eerste maakt het proefschrift een onderscheid tussen een beperkte 
juridische definitie van ‘normatieve conflicten’ en een bredere 
definitie van ‘beleidsconflicten’. Met dit onderscheid wordt 
onderkend dat voor internationale juristen niet alle spanningen tussen 
internationale regimes als ‘conflict’ dienen te worden beschouwd, 
maar geeft tegelijkertijd aan dat spanningen die niet onder de 
juridische definitie vallen wel degelijk in beschouwing moeten 
worden genomen. Ten tweede geeft het proefschrift aan dat de 
gevolgen van sommige interacties al kunnen worden waargenomen – 
ze zijn ‘daadwerkelijk opgetreden’ – terwijl in andere gevallen de 
gevolgen zich nog niet hebben gemanifesteerd – dit zijn de 
‘potentiele’ gevolgen. 

Naast de analyse van de gevolgen van interacties is in dit 
proefschrift ook de effectiviteit en haalbaarheid onderzocht van 
verschillende typen in het management van interacties. Hier maakt het 
proefschrift een onderscheid tussen juridische en politieke methoden. 
De eerste categorie bestaat uit diverse juridische technieken, 
waaronder het ontwerpen van internationale verdragen, de uitlegging 
van verdragen, het gebruik van conflictsbepalingen (conflict clauses) 
en voorrangsregels voor het oplossen van normatieve conflicten, zoals 
lex superior, lex specialis and lex posterior. Deze technieken kunnen 
worden toegepast in de rechtspraak maar kunnen ook worden gebruikt 
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door onderhandelaars en nationale beleidsmakers. De tweede 
categorie van politieke methoden verwijst naar een reeks activiteiten 
van (groepen) actoren die betrokken zijn bij de regimes die zijn te 
vatten onder de noemer van institutionele coördinatie en waarbij geen 
gebruik wordt gemaakt van juridische middelen zoals 
geschillenbeslechting. Deze actoren zijn onder meer de 
besluitvormingsorganen van de regimes (zoals de Conferentie der 
Partijen van de UNFCCC), administratieve organen (zoals het 
secretariaat van de CBD) en organen belast met geschillenbeslechting 
(zoals de Beroepsinstantie van de WTO). Deze actoren kunnen de 
uitkomsten van interacties tussen regimes gezamenlijk of individueel 
beïnvloeden. Daarnaast kunnen ze dit ad hoc doen of juist op een 
meer structurele wijze. Ten slotte kunnen deze actoren handelen op 
grond van een helder juridisch mandaat, een minder helder mandaat 
of zonder mandaat. 

Hoofdconclusies 

Gevolgen van interacties tussen regimes 

De eerste hoofdconclusie over de gevolgen van interacties tussen 
regimes is dat, ondanks de zorgen die zijn uitgesproken in het debat 
over de fragmentatie van internationaal recht er geen normatief 

conflict kan worden aangetoond in de drie case studies. Dit betekent 
niet dat er geen spanningen zijn tussen het klimaatregime en andere 
regimes; het beperkte aantal voorbeelden onderzocht in dit 
proefschrift levert al voldoende bewijs dat er verschillende 
beleidsconflicten bestaan. Het feit dat er geen directe normatieve 
conflicten zijn geconstateerd betekent echter wel dat het noodzakelijk 
is om verder te kijken dan de juridische methoden en benaderingen 
die voornamelijk zijn gericht op het voorkomen of oplossen van 
normatieve conflicten. 

Een tweede hoofdconclusie is dat de interacties tussen regimes 
in internationaal klimaatbestuur in meerdere gevallen leiden tot 
synergieën. Dat impliceert dat internationale juristen in de toekomst 
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meer oog dienen te hebben voor de voorwaarden waaronder bepaalde 
interacties tussen regimes kunnen leiden tot synergieën. Deze 
voorwaarden kunnen gerelateerd zijn aan de aard en structuur van een 
bepaald beleidsprobleem, maar kunnen ook te maken hebben met het 
ontwerp van een regime. Met name dit laatste punt zou de interesse 
van internationale juristen moeten wekken. Verder onderzoek over 
hoe en waarom interacties tot synergieën leiden zijn aanbevolen, niet 
alleen voor interacties tussen regimes in specifiek gedefinieerde 
gebieden (zoals klimaatbestuur of internationaal milieurecht), maar 
ook voor interacties in internationaal bestuur in het algemeen. 

De derde hoofdconclusie is dat de uitkomst van interacties 
tussen regimes (conflict of synergie) vaak afhangt van factoren die 

kunnen worden beïnvloed door actoren die betrokken zijn bij de 

regimes. Dit benadrukt het belang van een goed begrip van de wijzen 
waarop het management van interacties in internationaal 
klimaatbestuur kan plaatsvinden en heeft plaatsgevonden. 
 
Management van interacties tussen regimes 

De eerste hoofdconclusie over management van interacties tussen 
regimes heeft te maken met het feit dat het steeds onduidelijker is wat 
als ‘recht’ mag gelden en wat niet, en dat formeel internationaal recht 
steeds vaker gepaard gaat met informele internationale processen die 
ook tot normatieve bepalingen kunnen leiden. Hierdoor komt de 
relevantie van formele juridische technieken en het verdragenrecht in 

het management van interacties tussen regimes steeds meer onder 

druk te staan. Hoewel verschillende regimes op gespannen voet met 
elkaar kunnen staan, is het niet altijd mogelijk om deze spanningen te 
herleiden tot de verdragsteksten waar de regimes op zijn gebaseerd. 

Een tweede hoofdconclusie is dat juridische technieken 

niettemin mogelijkheden bieden in het management van regime 

interacties zolang deze technieken op een originele wijze worden 
bekeken. Dit proefschrift stelt met name dat het 
internationaalrechtelijke debat zou moeten onderkennen dat een 
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overeenkomstig lidmaatschap van alle landen in verschillende 
regimes niet altijd zou moeten worden vereist als voorwaarde om 
regels uit een ander regime te gebruiken in de uitlegging van een 
regime. In plaats van vast te houden aan deze lastige voorwaarde is 
het belangrijker om zorgvuldig de legitimiteit van externe regels te 
onderzoeken om te kijken of een harmonische uitlegging van de 
verdragen mogelijk is. Een mogelijke rol hierin kan worden vervuld 
door artikel 31.3(c) van het Verdrag van Wenen inzake het 
Verdragenrecht, maar de aantrekkingskracht die deze bepaling in 
beginsel heeft wordt beperkt door de terughoudendheid van 
internationaalrechtelijke instanties om de bepaling in de praktijk van 
de geschillenbeslechting te gebruiken. Hoewel organen belast met 
geschillenbeslechting belangrijk zijn voor het uitleggen van 
verdragen, wijst het proefschrift er ook op dat uitlegging plaatsvindt 
op nationaal niveau. Er moet dus tevens aandacht worden besteed aan 
de rol van nationale juristen en beleidsmakers om deze techniek toe te 
passen. Tenslotte geeft het proefschrift aan hoe conflictsbepalingen de 
relatie tussen verdragen kunnen versterken indien deze: 1) de 
mogelijkheid van synergieën onderkennen; 2) duidelijker worden 
geformuleerd; en 3) een mandaat geven voor institutionele 
afstemming, waarmee een dynamisch element wordt toegevoegd. 

Een derde hoofdconclusie is dat de algemene beperkingen van 
juridische technieken ons noodzaken om meer na te denken over 
institutionele coördinatie als een wijze van management van 

interacties. Dit proefschrift wil daartoe een bijdrage leveren door 
inzicht te geven in de verschillende soorten van institutionele 
coördinatie. Het benoemt de voor- en nadelen van de verschillende 
soorten institutionele coördinatie (formeel/informeel; structureel/ad 
hoc; sterke/zwakke juridische grondslag; via 
besluitvormingsorganen/administratieve organen) in het management 
van interacties tussen regimes in internationaal klimaatbestuur. 

Een vierde hoofdconclusie is dat institutionele coördinatie 
nieuwe vragen opwerpt over verantwoording (accountability) en 
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legitimiteit (legitimacy). Management van interacties kan er toe leiden 
dat de belangen en overwegingen van actoren in de regimes terzijde 
worden geschoven. Er is een risico dat coördinatie via 
verdragsorganen niet in overeenstemming is met de wil van de staten 
die deelnemen in de regimes. Dit geldt met name voor administratieve 
organen (zoals het UNFCCC secretariaat), die doorgaans geen 
besluitvormingsbevoegdheden zijn toegewezen. Als twee regimes die 
met elkaar in interactie zijn daarnaast kunnen worden gezien als 
ongelijken, bijvoorbeeld omdat machtige staten wel meedoen in het 
ene regime maar niet in het andere, dan is het ook mogelijk dat deze 
staten institutionele coördinatie gebruiken om invloed uit te oefenen 
buiten de grenzen van een regime. Een manier waarop dit risico kan 
worden verminderd is door middel van een zorgvuldig onderzoek 
door de verdragsorganen van de normatieve processen in een ander 
regime. Hierbij zou met nemen moeten worden gekeken of deze 
normen en regels op een open en transparante wijze tot stand zijn 
gekomen. 

Een vijfde hoofdconclusie is dat een of zichzelf staand 

(autonoom) management van interacties door statelijke en niet-

statelijke actoren de collectieve vormen van management kan 

aanvullen, maar dat deze vorm van management zonder verdere 

inbedding niet effectief genoeg is. De belangrijkste reden hiervoor is 
dat autonoom management van interacties niet ingaat op de 
systemische spanningen in internationaal recht en bestuur. 
Internationale regimes kunnen doorgaans als meer bestendig worden 
beschouwd dan beleidsposities van individuele overheden, en hoewel 
activiteiten van niet-statelijke actoren een belangrijke eerste stap 
kunnen zijn voor effectief management op internationaal niveau is het 
nog steeds noodzakelijk om deze activiteiten te verbinden met 
internationale inspanningen. 

De laatste hoofdconclusie is dat er geen duidelijke en 
objectieve standaarden zijn waarmee management van interacties kan 
worden beoordeeld. Interacties tussen regimes weerspiegelen vaak 
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verschillende waarden die ten grondslag liggen aan de verschillende 
regimes. Management waarbij de politieke oorzaken van interacties 
niet in ogenschouw worden genomen pakt dus niet de kernoorzaak 
van interacties tussen regimes aan. Dit betekent niet dat management 
van interacties bij voorbaat nutteloos is. Interacties tussen regimes 
zijn niet altijd het resultaat van ideologische verschillen van 
meningen en door middel van management van interacties is het 
mogelijk om een gezamenlijk begrip te kweken over hoe 
verschillende beleidsproblemen – en de bijbehorende institutionele 
kaders – aan elkaar zijn gerelateerd. Gezamenlijke 
uitvoeringsactiviteiten kunnen daarnaast helpen om inefficiënties te 
verminderen en bieden een mogelijkheid voor de verschillende 
regimes om van elkaar te leren. Zelfs als onderliggende waarden met 
elkaar in conflict zijn is er nog steeds een sterk argument voor 
management van interacties, zolang de legitimiteit van de regimes in 
kwestie in beschouwing wordt genomen. Zelfs bij interacties tussen 
regimes waarbij de inzet hoog is, kan dus nog gezegd worden dat 
normen afkomstige uit andere regimes moeten worden meegenomen. 

Beleidsaanbevelingen 

Dit proefschrift behandelt verschillende zaken die van belang zijn 
vanuit het perspectief van beleidsmakers. Op basis hiervan kan een 
aantal beleidsaanbevelingen worden geformuleerd. De eerste drie 
aanbevelingen zijn gebaseerd op de drie case studies; de vierde 
aanbeveling benadrukt de veranderende rol van het VN klimaatregime 
in een versplinterd bestuurslandschap. 

Op grond van de eerste case study stelt dit proefschrift dat het 
nodig is om verder te onderzoeken hoe het multilaterale 
klimaatregime kan samen gaan met ‘minilaterale’ 
bestuursbenaderingen. Het proefschrift stelt dat de UNFCCC een 
belangrijke rol moet blijven spelen op het gebied van 
technologieontwikkeling en -overdracht, met name door 
ontwikkelingslanden de gelegenheide te bieden om aan te geven aan 
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welke klimaattechnologieën zij behoefte hebben, en door technologie-
initiatieven aan financieringsmechanismen te koppelen. Minilaterale 
overeenkomsten ter bevordering van schone technologieën spelen 
echter ook een rol bij specifieke activiteiten om technologieën te 
ontwikkelen en over te dragen. Institutionele coördinatie op een 
formele grondslag, bijvoorbeeld door vaker en meer volledig te 
rapporteren, kan de openheid en voorspelbaarheid van initiatieven 
buiten de UNFCCC bevorderen. Daarmee kan worden aangegeven 
hoe – en mogelijkerwijs hoeveel – andere initiatieven bijdragen aan 
de doelstelling van het Klimaatverdrag. 

De tweede case study geeft aanknopingspunten over hoe de 
effecten van het REDD (Reducing Emissions from Deforestation and 

Forest Degradation) mechanisme onder de UNFCCC op de 
bescherming van biodiversiteit kunnen worden verbeterd. Het 
proefschrift biedt geen kant en klare oplossing waarin wordt 
aangegeven hoe REDD zowel aan klimaat- als 
biodiversiteitsdoelstellingen kan bijdragen. Het stelt echter wel dat 
onderhandelaars in het klimaatregime naar de potentiële bijdrage van 
REDD aan biodiversiteitsdoelstellingen moeten verwijzen in een 
toekomstig, juridisch bindend klimaatverdrag. Zo’n bepaling geeft 
onderhandelingsruimte om in de toekomst biodiversiteitsaspecten 
beter te integreren in internationaal klimaatbeleid. Dit zou dus 
betekenen dat de algemene verplichting om biodiversiteit te 
beschermen zou worden vastgelegd in een verdrag. Daarbij wordt de 
mogelijkheid geboden om de bijdrage van het klimaatregime aan 
biodiversiteitsdoelstellingen verder uit te werken en te versterken in 
latere besluitvorming. Hoewel algemene biodiversiteitsstandaarden 
voor uitstootbeperkende activiteiten op het gebied van bossen onder 
zowel de UNFCCC als de CBD waarschijnlijk niet acceptabel en 
gewild zijn, is er ruimte voor verdere samenwerking tussen de 
verdragsorganen op het gebied van het monitoren en rapporteren van 
de effecten op biodiversiteit. De CBD heeft op dit gebied een 
aanzienlijke capaciteit opgebouwd en het lijkt zinnig om hierop voort 
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te bouwen. Het proefschrift benadrukt tevens de rol van verschillende 
actoren om er voor te zorgen dat klimaatmaatregelen ook tot baten op 
het gebied van biodiversiteit leiden. Overheden in ontwikkelde landen 
kunnen biodiversiteitsbescherming waarborgen via financiële 
middelen, bijvoorbeeld door eisen te stellen aan financiering van 
projecten in ontwikkelingslanden of door eisen te stellen aan toegang 
tot de koolstofmarkt. Overheden in ontwikkelingslanden kunnen 
beleidsmaatregelen nemen zoals het invoeren van nationale 
biodiversiteitsstandaarden, het stellen van eisen met betrekking tot 
effectbeoordelingen (impact assessments) en meer in het algemeen 
het bevorderen van de juridische en beleidssamenhang op nationaal, 
regionaal en lokaal niveau. Niet-statelijke actoren kunnen deze 
overheidsactiviteiten aanvullen, bijvoorbeeld door diensten te 
verschaffen op het gebied van monitoren, rapporteren en verifiëren 
van de biodiversiteitseffecten van klimaatbeleidsmaatregelen. 

De case study over interacties tussen het klimaatregime en het 
wereldhandelsregime vormt de basis voor aanbevelingen over het 
aanpakken van de politiek gevoelige kwestie omtrent unilaterale 
handelsmaatregelen ten behoeve van klimaatbeleid. Het is niet 
onwaarschijnlijk dat zulke maatregelen worden genomen. Een 
verstandige eerste stap is daarom het beginnen van een 
wetenschappelijk goed onderbouwde dialoog tussen verschillende 
landen in het kader van zowel de UNFCCC als de WTO. In deze 
dialoog zouden de mogelijke gevolgen van handelsmaatregelen, met 
name voor ontwikkelingslanden, moeten worden besproken. Omdat 
het risico van verborgen protectionisme reëel is, is het zaak dat landen 
die een handelsmaatregel willen nemen zo duidelijk mogelijk maken 
waarom en hoe dit gerelateerd is aan klimaatbeleid. Daarbij dienen ze 
aan te geven dat de maatregel niet slechts is bedoeld om nationale 
producenten te beschermen. Daarnaast moeten ontwikkelde landen 
die handelsmaatregelen willen nemen tonen hoe ze de effecten op 
ontwikkelingslanden minimaliseren of aangeven wat de mogelijke 
voordelen zijn voor deze landen. Indien unilaterale 
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handelsmaatregelen onvermijdelijk zijn moeten overheden deze 
maatregelen op een zodanige manier ontwerpen dat zij gemakkelijk 
kunnen worden ingetrokken als de klimaatdoelstellingen op een 
andere wijze kunnen worden behaald. 

Tenslotte kan het VN klimaatregime een belangrijke rol spelen 
als ‘dirigent’ (orchestrator) van klimaatgerichte activiteiten buiten de 
UNFCCC. Dit zou bijvoorbeeld betekenen dat organen binnen het 
klimaatregime de activiteiten van andere bestuursinitiatieven actief 
bijhouden en bekijken of deze activiteiten bijdragen aan 
overkoepelende en gezamenlijke doelstellingen, zoals het beperken 
van de mondiale temperatuursstijging tot onder 2 graden Celsius. Het 
orkestreren van andere activiteiten kan ook leiden tot het verminderen 
van inefficiënties. Zo kunnen algemene richtlijnen en beleidskaders 
worden aangenomen door de Conferentie der Partijen van de 
UNFCCC om activiteiten bij te houden en er voor te zorgen dat 
mitigatieactiviteiten niet dubbel worden geteld of worden 
gedupliceerd. 
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Chapter 1 

 

Introduction 

It is a well known truism that everything is interconnected, but this 
statement holds especially true for the natural environment in which 
we live. In his 1971 book, The Closing Circle, the biologist Barry 
Commoner posited this simple fact about ecosystems as his first law 
of ecology.1 And indeed, evidence supporting his first law abounds: 
At a time when environmental concerns were only just emerging, 
Rachel Carson already showed how the use of pesticides resulted in 
the death of animals and, via the food chain, in adverse impacts on 
human health.2 Or to use a more contemporary example, increasing 
anthropogenic emissions of greenhouse gases into the atmosphere 
lead to a rise in the average global temperature, which is in turn 
expected to lead to an increase in the extinction of species.3 

Commoner’s book also draws attention to the role of humans 
in altering their environment. His work is critical, to say the least, of 
the human ability to protect the environment, and is perhaps best 
summarized by his third law of ecology, “nature knows best”.4 He 

                                                 
1  Commoner 1971: 33. 
2  Carson 1962. 
3  Thomas et al. 2004. 
4  Commoner 1971: 41. Commoner’s other two laws are that “everything must go 

somewhere” (i.e., matter is indestructible) and that “there is no such thing as a 
free lunch” (i.e., every gain comes at a cost). 
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argues that a proper understanding of environmental crises requires a 
thorough understanding of the complex nature of nature itself. 
Extending his argument, it is clear that responding to environmental 
crises must start with a sound understanding of the complexity of 
human-environment relationships.5 

Comprehension of the interconnectedness of human behaviour 
and our natural environment thus poses a crucial challenge for our 
efforts to govern global environmental problems, such as climate 
change, biodiversity loss, deforestation, and ozone depletion. 
Although the causes and consequences of, and responses to, these 
problems are inevitably linked with each other and with other issue 
areas, laws and policies at various levels of governance have largely 
developed in isolation. This has led to a mismatch between the 
simplified way in which humans govern their relationship with the 
environment and the complexity of biogeophysical systems.6 

In essence, this thesis is about coping with this complexity. 
More precisely, it is about improving the match between our efforts in 
the field of global environmental governance and real world 
complexities. These complexities are not limited to Commoner’s laws 
of ecology, but also cover multifarious socio-ecological interactions. 
Moreover, in an era of globalization, governing human behaviour not 
only has to account for the world’s socio-ecological 
interconnectedness but also for social, economic and political 
interdependence.7 This interdependence was highlighted in the 1970s, 
when scholars like Robert Keohane and Joseph Nye explained how 
actions in one territorial unit of the international system could affect 
other units.8 Globalization added to this the notion of a process 
towards an integrated global society,9 stressing the multiplicity and 

                                                 
5  Millennium Ecosystem Assessment 2005: 64. 
6  This is also known as the problem of ‘fit’. O.R. Young 2002: 55. 
7  O.R. Young et al. 2006. 
8  Keohane and Nye 1977: 4. 
9  Zürn 2002: 236-237. 
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density of connections between the different units.10 This complexity 
can be widely observed in practice. For instance, even though the 
establishment of a protected area for the endangered black rhinoceros 
could remove the immediate threats (e.g., poaching) that have driven 
the species to the brink of extinction, the measure fails to account for 
one of the root causes of the decline of the species, namely the 
consumer demand for the rhino horn because of its medicinal use in 
Asian countries.11 Similarly, although policies promoting the use of 
alternative fuels in Europe or the United States may reduce the 
dependence on fossil fuels and associated greenhouse gas emissions, 
they may at the same time lead to increasing demand for agricultural 
land in other parts of the world. This, in turn, could lead to 
environmental degradation when, for example, forests are cut down to 
make space for crops for alternative fuels; or to food security 
problems when food prices rise because of lower supplies of food 
crops.12 

The emergence of the all-encompassing concept of 
‘sustainable development’ in the 1980s showed how the international 
community sought to come to terms with these real world 
complexities.13 In particular, the legal notion of sustainable 
development comprises a principle of integration, as was highlighted 
in the 1992 Rio Declaration: “In order to achieve sustainable 
development, environmental protection shall constitute an integral 
part of the development process and cannot be considered in isolation 
from it.”14 As such, the principle not only acknowledges socio-
ecological interdependence, but also instructs state and non-state 

                                                 
10  Keohane and Nye 2000: 112. 
11  Patel 1995: 200. 
12  Bastos Lima 2009. 
13  See generally Sands 1994; Cordonier Segger and Khalfan 2004; Magraw and 

Hawke 2007; Barral 2012. 
14  Principle 4 Rio Declaration. 
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actors to take this interdependence into account in their decision-
making processes.15 

The challenge of dealing with socio-ecological complexity is 
especially profound in the governance of global climate change. 
Indeed, climate change can be considered a ‘wicked problem’ par 

excellence.16 In part, this is because there is no clear definition of 
what the ‘problem’ is. Is it, for instance, about reducing greenhouse 
gas emissions, about phasing out fossil fuel use, or is the problem 
bigger than that, and is it about an insistence on economic growth?17 
Similarly, there is no simple ‘solution’18 for the climate change 
problem, as solving the problem of climate change will depend on 
how one defines the problem in the first place. Any solution will thus 
be subject to value judgements, and actors adhering to differing 
values and ideologies will likely advocate different outcomes. 
Moreover, solutions to wicked problems like climate change are 
likely to have a ripple effect, potentially causing new problems in the 
process. Once a solution is chosen, it is also difficult – if not 
impossible – to reverse the effects and the (unintended) consequences. 

In addition to these general features of wicked problems, 
climate change is also characterized by more specific traits that make 
it a ‘super’ wicked problem.19 First, the causes and impacts of, and 

                                                 
15  See also International Law Association 2002, paras. 7.1-7.2. 
16  Rittel and Webber 1973: 160-169. The scholarly literature on the nature of 

problems (and, subsequently, how to solve them), has since adopted various 
similar terms, including ‘unstructured’, ‘malign’, and ‘messy’. For an overview 
of this literature, see Hisschemöller and Gupta 1999: 153-158. 

17  For a discussion of different framings of the climate problem, see Hulme 2009. 
18  In the context of wicked problems, there is no ‘solution’ but only ‘resolution’. 

Rittel and Webber 1973: 160. 
19  Levin et al. 2007: 4-9; Lazarus 2009: 1159-1183. The reasons mentioned here 

overlap to some extent with the problem structure of earth system governance, 
as outlined by Frank Biermann. He identifies the following five problem 
characteristics: persistent uncertainty regarding the causes and consequences of, 
and responses to, global change; intergenerational dependencies; functional 
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responses to climate change cut across all sectors of society. Various 
human activities and sectors of society contribute to increased 
concentrations of greenhouse gases in the atmosphere, but at the same 
time may also be affected by the impacts of climate change. Second, 
if we wish to avoid large-scale, irreversible impacts, an urgent 
response is necessary. Third, resolving climate change is made 
difficult by the facts that international and national decision makers 
cannot fully control the choices of actors that would have an impact 
on addressing climate change. Fourth, climate change is a 
transboundary problem, and may indeed be “the greatest collective 
action problem the international community has yet faced”.20 This 
exacerbates tensions between different countries, especially because 
those who are in the best position to take action have little incentive 
to do so.21 Fifth, climate change has an undeniable intertemporal 
dimension: to mitigate impacts in the future, action now is needed.22 
Finally, the problem is characterized by various levels of scientific 
uncertainty, including uncertainty regarding the future development 
of greenhouse gas emissions as well as the impacts (and associated 
costs) of climate change in the long term.23 

By its very nature, the climate change problem thus covers a 
broad range of narrowly defined issue areas, and its resolution 
inevitably requires a variety of responses. At the international level, 
this means that the problem is (partly) governed by a multitude of 
regimes with overlapping jurisdictions. It is this fragmented state of 
global climate governance that forms the point of departure for this 
thesis. 

The remainder of this introductory chapter is organized as 
follows. To provide the necessary background, I first sketch an 
                                                                                                                  

interdependence; spatial interdependence; and a potential for extraordinary 
potential harm. See Biermann 2007: 329-331. 

20  Cole 2008: 232. 
21  Levin et al. 2007: 9; Lazarus 2008: 1160; Jordan et al. 2010: 4. 
22  Lazarus 2008: 1174-1176. 
23  IPCC 2007: 72-73. 
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overview of the global response to the climate problem, showing how 
the UN climate regime has increasingly been flanked by other 
governance arrangements (Section 1.1). This observation leads to an 
outline of the problem definition, as well as the main research 
questions and aims of this thesis (Section 1.2). Next, I introduce the 
approach and methodology of this study, which are grounded in the 
disciplines of international law and international relations (Section 
1.3). Finally, I offer a few concluding remarks and describe the 
outline of the thesis (Section 1.4). 

1.1 The Evolution of Global Climate Governance 

1.1.1 Combating Climate Change: The Scope of the Challenge 

There is a solid scientific basis for international action to mitigate the 
causes and impacts of climate change. As the Fourth Assessment 
Report of the Intergovernmental Panel on Climate Change (IPCC) 
indicated, we know with more than 90% certainty that human 
activities contribute to an increase in the global average 
temperature.24 Greenhouse gas emissions, and in particular carbon 
dioxide (CO2), provide a major contribution to the warming trend, and 
it is clear that greenhouse gas concentrations are increasing. 
According to the IPCC, CO2 concentrations have increased from 280 
parts per million (ppm) in pre-industrial times to 379 ppm in 2005.25 
CO2 is primarily emitted through the use of fossil fuels, although 
land-use changes (e.g., deforestation) also play an important role.26 

Climate science also provides mounting evidence of the 
impacts of climatic changes. The increasing temperatures are 
expected to lead to impacts across the globe, some of which will be – 

                                                 
24  IPCC 2007: 39. 
25  IPCC 2007: 37. In 2013, the ‘symbolic’ value of 400ppm was reached (and 

exceeded). See BBC 2013. 
26  Carbon emissions through tropical deforestation account for between 12 and 

20% of total CO2 emissions. See IPCC 2007: 36; Van der Werf et al. 2009: 737. 
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and are being – felt worldwide (e.g., sea level rise27) whereas others 
(e.g., extreme weather events) will vary for different regions. How 
climate impacts will be felt by humans and ecosystems depends to a 
large extent on their climate vulnerability and their ability to adapt to 
climate change. It is clear that many climate impacts are very 
unevenly distributed, and that the least developed countries are at the 
same time the most vulnerable and have the lowest capacity to adapt. 

Although a state of the art on the responses to climate change 
is invariably influenced by value judgements of what the appropriate 
response should be (or, as I mentioned above, how one frames the 
problem), a few general points can be made here. First, both national 
governments28 and various scientists29 have embraced the objective to 
keep the increase of the global average temperature below 2ºC 
relative to pre-industrial times, with countries vulnerable to climate 
impacts calling for limiting temperature increases to 1.5ºC.30 The 
wide adoption of this objective provides a good indication of the 
‘destination’ of international climate policy.31 Second, translating this 
destination into greenhouse gas stabilization targets and, eventually, 
greenhouse gas emission reduction targets, although fraught with 
uncertainties, increasingly provides the international community with 
an idea of what needs to be done. Scientists have provided a clear 
indication that keeping temperature increases below 2ºC with a 
considerable degree of certainty (over 93%) would require that 
greenhouse gases are stabilized at 350 ppm CO2-equivalent.32 Indeed, 
for some scientists, this value represents one of the ‘planetary 
boundaries’: a value that would keep a safe distance from reaching 

                                                 
27  IPCC 2007: 45. 
28  UNFCCC Decision 1/CP.16: para. 4. 
29  Azar and Rodhe 1997; O’Neill and Oppenheimer 2002: 1972; Hare 2003: 89; 

Hansen et al. 2007: 2306; Mann 2009; Anderson and Bows 2011: 23. 
30  E.g., Decision 1/CP.16: para. 4. 
31  Gupta and Van Asselt 2006: 83. 
32  Meinshausen 2006: 270. 
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dangerous climate change.33 Furthermore, assessments show that to 
stay below 2ºC with over 75% certainty, it would be necessary to 
limit cumulative CO2 emissions between 2000 and 2050 to 1000 
gigatonnes.34 Approximately half of this trillion tonne budget has 
already been emitted,35 meaning that at the rate CO2 is currently being 
emitted, net emissions would need to be zero around 2050.36 Keeping 
temperature increases below 1.5ºC will be even more challenging: 
none of the existing climate change mitigation scenarios suggest how 
we can achieve that goal in this century.37 

In other words, to achieve the objectives adopted by the 
international community, and to avoid climate impacts that would be 
perceived as dangerous by many countries and individuals, a drastic 
cut in emissions is not only necessary, but also needs to happen very 
urgently.38 What follows is a short introduction of how countries have 
sought to achieve this. 

1.1.2 Crafting a Global Response: A Short History of the UN 

Climate Regime 

The United Nations Framework Convention on Climate Change 

The climate problem gained prominence on the international political 
agenda in the 1980s, in part due the emerging scientific consensus, 
and in part because of increased public awareness.39 These and other 
factors led to the adoption of the United Nations Framework 
Convention on Climate Change (UNFCCC) in 1992 at the United 
Nations Conference on Environment and Development in Rio de 
Janeiro. The convention aims to achieve “stabilization of greenhouse 

                                                 
33  Rockström et al. 2009. 
34  Meinshausen et al. 2009: 1158. 
35  Allen et al. 2009a: 1163. 
36  Allen et al. 2009b: 57. 
37  Rogelj et al. 2011: 414. 
38  Anderson and Bows 2011: 41; Rogelj et al. 2011: 413. 
39  Bodansky 1993: 458-461. 



INTRODUCTION 

9 

gas concentrations in the atmosphere at a level that would prevent 
dangerous anthropogenic interference with the climate system”,40 a 
goal that, as mentioned above, has been translated into avoiding 
temperature increases more than 2ºC below pre-industrial levels. 

The Convention contains several ‘principles’,41 including 
those of inter-generational and intra-generational equity, common but 
differentiated responsibilities and respective capabilities of developed 
and developing countries,42 the need for a precautionary approach,43 
the right to sustainable development,44 and the promotion of a 
supportive, open economic system.45 

The principle of common but differentiated responsibilities 
and respective capabilities implies that all countries bear a 
responsibility for dealing with global problems such as climate 
change. The UNFCCC goes on to add that these responsibilities need 
to be differentiated on the basis of countries’ varying historical 
responsibility for the problem, as well as their capacity to deal with 
climate change. The principle is related to the leadership that is 
expected of developed countries in climate change abatement.46 The 
leadership paradigm implies that Annex I (developed) countries 
should lead in reducing greenhouse gas emissions and provide non-
Annex I (developing) countries with financial assistance and the 
necessary clean technologies to meet the agreed incremental costs of 
implementation.47 Developing countries were opposed to any 
quantified emission limitation or reduction obligations from the 
outset, but they nevertheless took on some of the general 
commitments in the UNFCCC that applied to all parties. Article 4 

                                                 
40  Art. 2 UNFCCC. 
41  Bodansky 1993: 501-502. 
42  Art. 3.1 UNFCCC. 
43  Art. 3.3 UNFCCC. 
44  Art. 3.4 UNFCCC. 
45  Art. 3.5 UNFCCC. 
46  Art. 3.1 UNFCCC. 
47  Gupta 1998: 183-186. 
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first sets out the commitments for all parties, such as the development 
of national inventories of anthropogenic greenhouse gas emissions by 
sources and removals by sinks,48 the formulation and implementation 
of programs containing climate change mitigation measures,49 
consideration of climate change in relevant social, economic and 
environmental policies and actions,50 and scientific and technological 
cooperation.51 It goes on to specify further commitments for the 
Annex I countries, requiring them to adopt policies and measures to 
limit their greenhouse gas emissions and enhance their sinks and 
reservoirs, with the aim of returning individually or jointly to their 
1990 emission levels by 2000.52 Article 4 also gives an elaboration of 
the leadership paradigm, by stating that developed countries “shall 
provide such financial resources, including for the transfer of 
technology (…) to meet the agreed full incremental costs of 
implementing measures”.53 The importance of these Annex I party 
obligations is underlined by the provision that implementation of the 
commitments by non-Annex I countries is made conditional on “the 
effective implementation by developed country parties of their 
commitments under the Convention related to financial resources and 
transfer of technology”.54 

The UNFCCC has been widely ratified – including by all 
major emitters – and launched an ongoing international negotiation 
process. This in itself should not be underestimated. As Depledge and 
Yamin note, “[t]he negotiating environment of a regime enmeshes 
delegations in a dense web of meetings, practices, processes, and 

                                                 
48  Art. 4.1(a) UNFCCC. A ‘sink’ refers to “any process, activity or mechanism 

which removes a greenhouse gas, an aerosol or a precursor of a greenhouse gas 
from the atmosphere”. Art. 1.8 UNFCCC. 

49  Art. 4.1(b) UNFCCC. 
50  Art. 4.1(f) UNFCCC. 
51  Art. 4.1(g) UNFCCC. 
52  Art. 4.2(a) and (b) UNFCCC. 
53  Art. 4.3 UNFCCC. 
54  Art. 4.7 UNFCCC. 
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rules, generating an inherent motivation among negotiators to 
advance the issue”.55 This ‘momentum’ ensures that all countries have 
moved forward – albeit sometimes painfully slow and incrementally – 
towards a common goal of avoiding dangerous climate change. 

The Kyoto Protocol 

Even though the UNFCCC was a crucial first step in global climate 
change abatement efforts, it lacked ‘teeth’ in the form of legally 
binding quantified emission limitation and reduction obligations for 
developed countries. This deficiency was acknowledged at the first 
Conference of the Parties (COP) held in Berlin in 1995, where parties 
agreed to “take appropriate action beyond 2000, including the 
strengthening of the commitments of Annex I Parties (…) through the 
adoption of a protocol or another legal instrument”.56 

The adoption of the Kyoto Protocol57 in 1997 (and its 
subsequent implementation) reinforced the impression that the UN 
process was the “only game in town”,58 or at least the main show. 
Most importantly, the Protocol introduced legally binding greenhouse 
gas emission targets for all industrialized countries. Countries listed in 
Annex B – corresponding to a large extent with Annex I of the 
UNFCCC – committed to reduce net greenhouse gas emissions by 5.2 
percent compared to 1990 levels between 2008 and 2012.59 Like the 
UNFCCC, the Protocol does not require developing (non-Annex B) 
countries to reduce or limit their emissions. The Protocol provides a 
non-exhaustive list of policies and measures that Annex B parties can 
implement to achieve the Kyoto targets, including energy efficiency 
measures, the protection and enhancement of sinks and reservoirs, 
sustainable forestry practices, sustainable agriculture, research on and 

                                                 
55  Depledge and Yamin 2009: 439. 
56  UNFCCC Decision 1/CP.1: preamble. 
57  Grubb et al. 1999; Oberthür and Ott 1999; Depledge 2000. 
58  Thompson 2001. 
59  Art. 3 Kyoto Protocol. 
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promotion of the use of renewable energy, reducing and phasing out 
market imperfections, and measures in the transport sector.60 
Furthermore, the Protocol introduced three flexibility mechanisms to 
assist developed countries in achieving their targets: Joint 
Implementation,61 the Clean Development Mechanism (CDM),62 and 
international emissions trading.63 The carbon market established by 
the CDM is a key achievement of the Kyoto Protocol. Between 2002 
and 2008, 1.9 billion credits worth US$ 23 billion were contracted. 
This amount, in turn, could leverage up to US$ 106 billion in carbon 
finance.64 While the CDM has received its fair share of criticism,65 it 
is undeniable that it has helped to scale up low-carbon investments in 
developing countries. 

The Kyoto Protocol was a major step forward in terms of 
specifying targets and timetables for Annex B countries, but it left 
many important details for future negotiations. In particular, the COP 
was mandated to further elaborate on the design of the Protocol’s 
flexibility mechanisms and its compliance procedure. Moreover, after 
the adoption of the Kyoto Protocol, the US argued that the lack of 
quantitative commitments for key developing countries, such as 
China and India, did not meet the US Senate’s demand for meaningful 
action by developing countries.66 Even though the US had signed the 
Protocol, it was far from clear whether it would ratify the agreement. 
In the face of this uncertainty, other developed countries were also 
reluctant to ratify the treaty. 

Disagreement over several contentious issues related to 
operationalizing the Kyoto Protocol’s provisions culminated in the 

                                                 
60  Art. 2.1(a) Kyoto Protocol. 
61  Art. 6 Kyoto Protocol. 
62  Art. 12 Kyoto Protocol. 
63  Art. 17 Kyoto Protocol. 
64  Kossoy and Ambrosi 2010: 42. 
65  E.g., Wara and Victor 2008; Van Asselt and Gupta 2009. 
66  S. Res. 98, 105th Cong. (1997) (enacted). 
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failure of COP-6 in 2000.67 Following the failed COP-6, the new US 
Administration rejected the Kyoto Protocol in 2001 as an agreement 
that was “fatally flawed in fundamental ways”.68 After the United 
States’ withdrawal, the EU sought to encourage ratification by Russia 
and Japan to ensure that the treaty would enter into force. At the 
resumed COP-6bis in 2001, the result was a political agreement on 
many of the outstanding issues that resulted in the failure a year 
before. This agreement was fleshed out in the Marrakech Accords, 
adopted later that year.69 The Accords paved the way for the entry 
into force of the Kyoto Protocol, which was secured after a bargain 
was struck between Russia and the European Union, which included 
trade concessions under the World Trade Organization (WTO).70 

Towards a New Climate Agreement 

Following the Marrakech Accords, climate negotiators’ attention 
gradually shifted towards implementation of the Protocol, and 
agreements were reached on further details regarding the Protocol’s 
flexibility mechanisms and its financial mechanisms. With the Kyoto 
rulebook largely in place, and implementation having begun in most 
countries, the question of how to proceed beyond Kyoto’s 
commitment period became a key issue. 

In 2005, parties made a first set of small steps to discuss the 
future of international climate policy.71 First, in the context of the 
UNFCCC, an agreement to start an open, non-binding dialogue was 
reached.72 Second, discussions on new commitments for developed 
countries were initiated on the basis of the Kyoto Protocol,73 leading 

                                                 
67  Grubb and Yamin 2001. 
68  White House 2001. 
69  Dessai and Schipper 2003. 
70  Douma 2006: 61-62. 
71  Bausch and Mehling 2006. 
72  UNFCCC Decision 1/CP.11: para. 2. 
73  Art. 3.9 Kyoto Protocol. 
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to the establishment of establish the Ad Hoc Working Group on 
further commitments for Annex I Parties under the Kyoto Protocol 
(AWG-KP).74 Two years later, parties adopted the ‘Bali Action Plan’, 
which launched “a comprehensive process to enable the full, effective 
and sustained implementation of the Convention through long-term 
cooperative action, now, up to, and beyond 2012, in order to reach an 
agreed outcome and adopt a decision at its fifteenth session”.75 These 
negotiations took place within the Ad Hoc Working Group on Long-
term, Cooperative Action (AWG-LCA). 

The AWG-LCA’s mandate instructed it to reach agreement by 
the time of COP-15 in Copenhagen in 2009. Before the Copenhagen 
summit, it became increasingly evident that a legally binding 
agreement would be an unlikely outcome, and that a set of detailed 
political decisions would be the best possible result. Not only had the 
negotiations become incredibly complex, it was also evident that 
some of the crunch issues – including mitigation commitments and 
actions by developed and developing countries, and financial support 
for developing countries – would be very difficult to resolve. While 
this development lowered expectations, the stakes were raised by the 
presence of more than 100 heads of government at the summit. 

The Copenhagen COP certainly did not live up to the high 
expectations.76 The Copenhagen Accord adopted in the Danish capital 
was not a legally binding international agreement, but rather a 
political declaration by a limited number of countries. While the 
Accord encouraged developed countries to list quantified economy-
wide targets, and also requested developing countries to list their 
nationally appropriate mitigation actions,77 it also contained various 
open-ended and ambiguous statements of good intentions. 

                                                 
74  Kyoto Protocol Decision 1/CMP.1: para. 2. 
75  UNFCCC Decision 1/CP.13: para. 1. See Rajamani 2008. 
76  Bodansky 2010; Rajamani 2010. 
77  Draft UNFCCC Decision -/CP.15: paras. 4-5. 



INTRODUCTION 

15 

One year later, negotiators in Cancún had the difficult task of 
keeping the UNFCCC process alive. To the surprise of many 
observers, they managed to do so by adopting the Cancún 
Agreements,78 which fleshed out the Copenhagen Accord. The 
Agreements lack the ambition and the specificity to achieve 
meaningful greenhouse gas emission reductions.79 However, they 
brought country emission reduction pledges made in the context of 
the Copenhagen Accord within the formal UNFCCC framework 
through a COP decision. Furthermore, they added details on the 
agreement on monitoring, reporting and verification for mitigation 
commitments and actions for developed and developing countries; 
established a new funding mechanism (the Green Climate Fund) and a 
new Technology Mechanism; and incorporated an agreement on 
reducing emissions from deforestation and forest degradation. The 
Cancún summit thus seemingly (re)affirmed the central importance of 
the UNFCCC process – or at the very least its resilience. 

In which direction the UNFCCC process will head next is in 
principle still open, although there are some clear signs.80 Parties at 
COP-17 in Durban reached agreement on further negotiations, 
through the newly created Ad Hoc Working Group on the Durban 
Platform for Enhanced Action,81 but the legal form of a new climate 
agreement remains uncertain, as the negotiations are to lead to “a 
protocol, another legal instrument or an agreed outcome with legal 

force under the Convention applicable to all Parties” by 2015.82 It is 
notable that the new agreement will only “come into effect and be 
implemented from 2020”.83 In the meantime, the Kyoto Protocol will 

                                                 
78  UNFCCC Decision 1/CP.16. 
79  Rogelj et al. 2010: 1126. 
80  On possible scenarios for the post-Durban period, see Bodansky 2011. 
81  UNFCCC Decision 1/CP.17: para. 2. See Rajamani 2012. 
82  UNFCCC Decision 1/CP.17, para. 4 (emphasis added). 
83  UNFCCC Decision 1/CP.17: para. 4. 
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continue to be in force, with parties reaching agreement on an 
amendment for a second commitment period in Doha in 2012.84 

The path chosen through the Copenhagen Accord and Cancún 
Agreements is one that moves away from the ‘targets-and-timetables’ 
approach introduced by the Kyoto Protocol, towards a system of self-
selected mitigation commitments and actions accompanied by 
international monitoring, reporting and verification procedures. Under 
this new approach, differentiation between developed and developing 
countries – a cornerstone of both the Convention and the Protocol – 
seems to have moved to the background.85 

1.1.3 The Fragmentation of Global Climate Governance 

As the overview so far shows, the initial development of global 
climate governance in the 1990s can be characterized by a central role 
for the UNFCCC. Despite criticisms voiced about the UNFCCC 
process,86 and despite a turbulent period following the United States’ 
withdrawal from the Kyoto Protocol, the process is still ongoing. 
However, as I explain below, claims that the UNFCCC is the main 
show in town should be critically examined in light of climate action 
emerging at various levels and jurisdictions, and undertaken by a 
variety of public and private actors. 

In the 2000s, attention was increasingly drawn to initiatives 
outside of the UNFCCC context. In part, this can be explained by the 
US exit from the Kyoto Protocol. However, the emergence of new 
governance arrangements – and the shifting focus of existing ones – is 
also due to the higher profile of climate change on the international 
policy agenda. While it is beyond the scope of this subsection to 

                                                 
84  UNFCCC Decision 1/CMP.8. However, Annex B countries like Canada (which 

had already withdrawn from the Kyoto Protocol), Japan and Russia have made it 
clear they do not inted to participate in the second commitment period. 

85  Rajamani 2011: 519. 
86  E.g., Victor 2004; 2011; Prins and Rayner 2007.  
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exhaustively list the multitude of non-UNFCCC governance 
arrangements, it is possible to distinguish several broad categories. 

First of all, existing international organizations, such as the 
World Bank87 have sought to integrate climate change concerns in 
their operations. In addition, various international environmental 
regimes have started to address climate change-related issues falling 
within their mandates. For instance, from the late 1990s onwards, 
parties to the Convention on Biological Diversity (CBD) have 
adopted numerous decisions highlighting the links between 
biodiversity and climate change (see Chapter 4). As another example, 
the Montreal Protocol, which is aimed at the reduction of ozone 
depleting substances, has even been argued to be more successful in 
terms of reducing global greenhouse gas emissions than the Kyoto 
Protocol.88 In addition, certain climate policies may fall within the 
remit of existing international regimes, even if such regimes are not 
explicit about the potential interactions. For instance, certain forms of 
oceanic carbon sequestration – a potential form of climate change 
mitigation – may be in violation of the law of the sea;89 bilateral or 
regional investment agreements may prohibit the kind of conditioning 
of investments that the Kyoto Protocol’s flexibility mechanisms 
promote;90 certain climate policies may result in discrimination 
between countries in a way that contravenes international trade law 
(see Chapter 5); etc. 

Other initiatives comprise high-level, club-like forums 
involving the political leaders of a limited number of important 
countries, such as various Group of 8 (G8) summits held since 2005, 
and the Group of 20 (G20) meetings held since 1999.91 Another 
initiative is the Major Economies Process on Energy Security and 

                                                 
87  World Bank 2008a. 
88  Velders et al. 2007: 4814; see also Oberthür et al. 2011. 
89  Scott 2005. 
90  Werksman et al. 2003. 
91  Bausch and Mehling 2011: 26-33. 
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Climate Change launched by US President Bush in 2007, which has 
been continued as the Major Economies Forum by President 
Obama.92 Yet other approaches have sought to bring together climate 
change negotiators in less contentious, informal settings. An example 
is the Cartagena Dialogue organized in the run-up to the Cancún 
climate summit, which was credited with contributing to a positive 
negotiating atmosphere.93 These mostly novel ‘minilateral’94 
initiatives tend to focus largely on the major greenhouse gas emitters, 
although increasingly suggestions are being tabled to bring 
developing countries with a high stake in climate politics, such as 
small island states, least-developed countries, and oil-producing 
nations, into the fold.95 

Yet other governance arrangements have taken the shape of 
multi-stakeholder partnerships involving governments, corporations 
and/or non-governmental organizations. These partnerships may 
focus on particular technologies, such as the Carbon Sequestration 
Leadership Forum, the Global Methane Initiative, and the 
International Partnership for Hydrogen and Fuel Cells in the 
Economy; or support investment and policy development for several 
technologies, such as the (now-defunct) Asia-Pacific Partnership on 
Clean Development and Climate (APP) and the Renewable Energy 
and Energy Efficiency Partnership (see Chapter 3). 

Another category consists of the wide variety of regulated and 
voluntary carbon markets that have been established before and 
(especially) after the adoption of the Kyoto Protocol.96 These include 
large regulatory markets such as the EU emissions trading system. 
While this trading system is now linked to the Kyoto Protocol’s 
flexibility mechanisms, it was created with an expectation that it 
                                                 
92  Bausch and Mehling 2011: 23-25. 
93  Bausch and Mehling 2011: 34-35. 
94  Naím 2009; Hale 2011: 97. 
95  Eckersley 2012; for a discussion of forward-looking climate clubs that do not 

necessarily focus on major emitters, see also Weischer et al. 2012. 
96  Bernstein et al. 2010. 
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could function independently from the international legal context at a 
time when it was still unclear whether the Kyoto Protocol would enter 
into force.97 Even more independent from the UNFCCC process are 
the voluntary carbon markets, which have emerged in particular to 
cater to the demand of companies and individuals to offset their 
emissions.98 The creation of regulatory and voluntary markets has in 
turn led to the emergence of new arrangements that seek to govern 
these markets. For example, voluntary standards for carbon offsetting 
such as the Voluntary Carbon Standard and the Gold Standard have 
been created to ensure some level of oversight of the voluntary 
markets in the absence of (international) regulatory bodies.99 

Other relevant initiatives undertaken by non-state actors 
include actions to hold corporations to account for their carbon 
footprints, either through self-regulation (e.g., the Carbon Disclosure 
Project) or through scrutiny by civil society organizations.100 
Moreover, private actors that are specifically affected by climate 
change, such as the insurance industry, have started to respond to the 
risks posed by the problem by autonomously taking measures.101 

Finally, numerous sub-national efforts have been launched in 
recent years. Especially in the US, where policy makers have 
struggled to put in place meaningful climate policies at the federal 
level, states and other sub-national actors have become increasingly 
active.102 California, for instance, adopted the Global Warming 
Solution Act in 2006, capping its emissions at 1990 levels by 2020, 
and setting the additional objective of reducing emissions by 80% by 
2050. Furthermore, several states have become involved in 
(transnational) emissions trading systems, such as the Regional 
Greenhouse Gas Initiative. Other sub-national initiatives have 
                                                 
97  Biermann et al. 2009. 
98  Pattberg and Stripple 2008. 
99  Lovell 2010. 
100  Pattberg and Stripple 2008: 383. 
101  Jagers and Stripple 2003. 
102  See the contributions in Selin and VanDeveer 2009; Carlarne 2010: 61-97. 
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involved municipal governments. In addition to stand-alone initiatives 
at the local level, this also includes the creation of transnational 
networks through which urban actors have sought to cooperate on 
climate change issues, such as the Cities for Climate Protection 
campaign.103 

In summary, global climate governance in the 21st century has 
increasingly emanated from different sources, leading several scholars 
to point to an emerging ‘regime complex’ for climate change.104 With 
others, I have argued that the current state of global climate 
governance can be described as ‘fragmented’.105 Some of the 
initiatives can be seen as a response to the UNFCCC process (either 
in support of it, or promoting alternative discourses), whereas others 
have seemingly emerged in an autonomous fashion. Although 
governance arrangements outside of the UNFCCC may come and go, 
it is nevertheless likely that a variety of initiatives outside of UN 
climate negotiations will persist. This raises several important 
research questions, which are explored in the next section. 

1.2 Problem Definition and Research Questions 

1.2.1 Problem Definition 

Due to the intrinsic complexity (or: ‘wickedness’) of the climate 
change problem, and the subsequent fragmentation of global climate 
governance, there are interrelationships between the UN climate 
regime and the wide variety of governance arrangements initiated 
outside of it. This means that to understand and appraise the totality 
of global climate governance, it is no longer apposite to focus on the 
UN climate regime in isolation; instead, the institutional environment 
of a regime needs to be taken into account.106 In other words, it is 

                                                 
103  Betsill and Bulkeley 2004; Bulkeley 2010. 
104  Keohane and Victor 2011; Abbott 2012. 
105  Biermann et al. 2009. 
106  Biermann 2007: 332. 
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necessary to move away from the myopic view of environmental 
regimes that has been deemed one of the “intellectual blind spots” in 
international environmental law scholarship.107 Addressing this blind 
spot first of all requires an acknowledgement of the relevance of other 
institutions in addressing a certain policy problem. Beyond this initial 
mapping exercise, the research will also need to examine the nature 
and consequences of the relationships between the different 
institutions. 

Some degree of overlap between the UN climate regime and 
non-UNFCCC institutions is likely to be inevitable given the scope of 
the phenomenon, and may even be necessary for integrated efforts to 
limit greenhouse gas emissions and adapt to the detrimental impacts 
of a changing climate. Indeed, the fragmentation of global 
environmental governance more generally is said to “reflect the high 
political salience of environmental issues and their particular problem 
structure”.108 Moreover, such overlap can also result in synergies 
between different elements. However, on a systemic level, the 
multiplicity of institutions and regimes, and subsequent interactions 
between them, could also pose a threat to the coherence of global 
climate governance. 

This brings us to the potential or actual consequences of 
interactions. There is a growing number of scholarly contributions on 
this subject in the field of international relations. These contributions 
have moved away from an initial focus on typologies of 
interactions109 towards more detailed analyses of the consequences of 
interactions (i.e., positive, negative or neutral) in specific issue areas, 
and comprise studies on a wide variety of international environmental 
institutions.110 International law scholarship has also elaborated on the 

                                                 
107  Fisher et al. 2009: 28. 
108  Oberthür and Gehring 2004: 369. 
109  E.g., O.R. Young 1996; Rosendal 2001; Stokke 2001; Oberthür and Gehring 

2006a. 
110  See, in particular, the contributions in Oberthür and Gehring 2006b. 
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possible consequences of conflicts between different branches of 
international law. Although the focus of these studies largely overlaps 
with the international relations research on institutional interactions, 
legal studies have been framed primarily by the discussion on the 
consequences of the ‘fragmentation of international law’.111 

Both bodies of literature have contributed to knowledge on the 
consequences of interactions between different regimes, but there are 
no in-depth studies into the various consequences of regime 
interactions in the area of global climate governance.112 There are 
various detailed case studies examining specific interactions 
involving the UN climate regime and usually one other issue area 
(e.g., biodiversity, ozone layer depletion, human rights, trade),113 but 
detailed studies involving the climate regime and several other 
regimes are rare. The literature on the fragmentation of international 
law is also limited in that its focus has been primarily on international 
economic law and human rights law,114 even though some 
contributions have also focused on international environmental law115 
and climate change law.116 Still, there is as of yet no comprehensive 
study on the consequences of the fragmentation of international 
climate change law. Furthermore, both international lawyers and 
international relations scholars have largely overlooked interactions 

                                                 
111  See, in particular, ILC 2006. For further references on the fragmentation of 

international law, see Chapter 2. 
112  One exception is the study by Sebastian Oberthür, who provides a brief 

overview of the variety of institutional interactions involving the UN climate 
regime. While useful as a starting point, its level of detail is still limited. See 
Oberthür 2003; 2006. 

113  E.g., Oberthür 2001a; Pisani 2002; Werksman et al. 2003; Scott 2005; McCabe 
2007; Van Asselt et al. 2008; Burns 2009; Humphreys 2009; Cameron 2010; 
Miles 2010; Rosenthal and Watson 2011. 

114  E.g., Cassimatis 2007; Orakhelashvili 2008; Van Aaken 2008; Klamberg 2010; 
Delimatsis 2011. 

115  Loibl 2008; M.A. Young 2011b; Scott 2011; Anton 2012. 
116  Carlarne 2008; Van Asselt et al. 2008; M.A. Young 2011a. 
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involving non-legally binding agreements, even though their use is 
becoming increasingly important in global climate governance. 

Awareness of regime interactions and their consequences 
raises the possibility of their management. Such management would 
generally be aimed at capturing the synergies between different 
regimes, and minimizing potential or actual conflicts. There is a 
growing body of research on the management of regime interactions, 
especially in international environmental governance.117 These studies 
have shed light on the various ways and means of interaction 
management, as well as the diverse set of actors that may be involved. 
Existing research also provides a first indication of how legal and 
political strategies may be suitable for managing different regime 
interactions,118 pointing to a potentially complementary role of legal 
techniques and political approaches in managing regime interactions. 
However, empirical evidence to support this claim, showing how 
legal techniques and institutional coordination have worked or could 
work in a specific issue area such as global climate governance, is 
still lacking. Furthermore, no study has comprehensively focused on 
the variety of formal and informal responses to the institutional 
diversity in one specific issue area. 

Questions regarding the consequences and the management of 
regime interactions are not merely of academic importance. Most 
states participate in a multitude of regimes with relevance to 
addressing climate change, and will generally seek to ensure that 
complying with the commitments under one regime does not 
undermine compliance with others. Phrased more positively, it makes 
sense for actors participating in several regimes simultaneously to 
ensure that activities in one regime contribute to achieving the goals 
of another. These considerations may be influenced by the pursuit of 
an overarching goal, such as normative coherence, mutual 
supportiveness, or sustainable development. However, these 

                                                 
117  Oberthür 2009; Oberthür and Stokke 2011b; Van Asselt 2011b; Zelli 2011b. 
118  Wolfrum and Matz 2003. 
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considerations may equally be influenced by the more pragmatic 
desire to increase efficiency: how to make better of use of existing 
human, financial, and technological resources to implement a variety 
of agreements. There are at least three challenges for actors 
participating in different regimes in this regard: (i) to comply with 
commitments stemming from various regimes; (ii) to actively 
participate in different regimes; and (iii) to monitor and report the 
implementation of various agreements.119 In other words, there are 
genuine reasons for regime participants, especially from developing 
countries, to be concerned about the fragmentation of global climate 
governance, and to find ways of coping with the variety of 
institutional arrangements. 

1.2.2 Research Objectives and Questions 

The previous section points to the need to not only examine the 
consequences of regime interactions in global climate governance, but 
also their management. This thesis seeks to address these two 
research gaps. More specifically, it has the following two main 
objectives: 
 
(1) To analyze the consequences of the fragmentation of global 

climate governance and subsequent interactions between different 
regimes related to climate change. 

(2) To examine strategies for dealing with the fragmentation of, and 
regime interactions in global climate governance. The analysis of 
the consequences of regime interactions is a first step towards 
achieving the more ambitious objective of conceiving of ways of 
dealing with interactions. Hence, the second research objective 
focuses on the advantages and drawbacks of different ways of 
managing interactions, in terms of effectiveness and feasibility. 

 

                                                 
119  Anton 2012. 
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Given these objectives, the central research question is as follows: 
 
 

What are the consequences of regime interactions between climate 

change-related regimes, and how can interaction management 

address conflicts and enhance synergies between them? 

 

 
To address this question, the individual chapters of this thesis will 
examine the following sets of subsidiary research questions.  

Research questions on the consequences of interactions 

The first set of research questions seeks to contribute to the first 
research objective by examining in detail the consequences of 
interactions between the UN climate regime and three different 
regimes: 
 
 

• What are the consequences of the interactions between the UN 
climate regime and the Asia-Pacific Partnership on Clean 
Development and Climate? (Chapter 3) 

• What are the consequences of the interactions between the UN 
climate regime and the Convention on Biological Diversity? 
(Chapter 4) 

• What are the consequences of the interactions between the UN 
climate regime and the World Trade Organization? (Chapter 5) 

 

Research questions on the management of interactions 

The second set of research questions aims to contribute to the second 
research objective by providing conceptual and empirical insights into 
the way in which the fragmentation of global climate governance and 
interactions between climate-related regimes can be, and has been 
managed: 
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• How can regime interactions be managed in order to address 

conflicts or enhance synergies between different regimes? (Chapter 

2) 
• How have interactions between the UN climate regime and the 

APP, CBD and the WTO been managed? (Chapters 3-5) 
• How do different types of interaction management in global climate 

governance compare? (Chapter 6) 
• How can policy makers address conflicts and enhance synergies 

between the UN climate regime and other regimes in climate 
governance? (Chapter 7) 

 

Cross-cutting research questions relating to the study of regime 

interactions and fragmentation 

This thesis aims to place the climate regime within the debates on 
institutional interactions and on the fragmentation of international 
law. The third set of research questions seeks to link these debates 
and provide insights into what the disciplines of international law and 
international relations can learn from each other: 
 
 

• How is the phenomenon of fragmentation in global governance 
viewed from the perspectives of international law and international 
relations? (Chapter 2) 

• How do the discussions on institutional interactions in global 
environmental governance and the fragmentation of international 
law overlap? What can they learn from each other? (Chapters 2 and 

7) 
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1.3 Research Approach and Methodology 

1.3.1 An Interdisciplinary Research Approach 

The thesis adopts an interdisciplinary, problem-driven research 
approach, taking into account both the legal and political aspects of 
the research subject.120 The approach therefore includes elements of 
international law and international relations research.121 The attraction 
– and rationale – of this interdisciplinary approach lies in its ability to 
address questions that go beyond the international lawyer’s comfort 
zone. For international lawyers, the proliferation of sites of 
governance, the increasing presence of non-state actors in global 
governance or the use of formal or informal means of international 
cooperation are not so much phenomena that need to be explained, 
but mainly lead to descriptive and prescriptive questions about the 
role of international law vis-à-vis such developments. In the context 
of this thesis, this has led to questions about the up- and downsides of 
the fragmentation of international law (e.g., how can international law 
deal with conflicts between different norms and treaties); the 
deformalization of international law (e.g., how can international law 
deal with ‘soft’ law); or the rise of global administrative law (e.g., 
how can international law deal with autonomous activities of 
international organizations, and secure their accountability and 
legitimacy).122 In other words, although international legal scholars 
have certainly sought to deal with the new phenomena that have 

                                                 
120  This subsection provides a discussion of the overall approach of the research; 

the more specific methodology for addressing the research questions is outlined 
in the next subsection. For the relationship between ‘methodology’ and 
‘approach’ in international law research, see Cryer et al. 2011: 5-6. 

121  On the relationship between international law and international relations, see 
Abbott 1989; Slaughter-Burley 1993; Beck et al. 1996; Keohane 1997; 
Slaughter et al. 1998; Dias 2007; Beck 2009; Hafner-Burton et al. 2012; Dunoff 
and Pollack 2013a; 2013b. On the relationship between international 
environmental law and international relations, see Danish 2007. 

122  See Chapter 2 for more details. 
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puzzled international relations scholars, these debates are taking place 
on a rather systemic level, reflecting the uncertain nature of what 
international law is (and should be) today. 

Having said that, interdisciplinarity also presents some 
inherent methodological challenges. In the case of work bridging the 
gap between international relations and international law, it should be 
kept in mind that there is no single school of thought that represents 
the whole of either discipline,123 even though international lawyers 
sometimes seem to equate international relations with realism. 
Furthermore, it is important to pay attention to the specificities of 
international law; in other words, what makes international law 
‘law’.124 From a practical perspective, an added challenge is to 
reconcile often-diverging vocabularies.125 For instance, the concepts 
of ‘regime’ and ‘institution’ do not always have the same meaning in 
both disciplines.126 Similarly, experts in different disciplines may 
examine the same phenomena but use different vocabulary to describe 
them.127 

I would not go as far as to say that the pursuit of 
interdisciplinarity in the case of international law and international 
relations boils down to an “American crusade” that “cannot but 
buttress the justification of American hegemony in the world”, as 
Martti Koskenniemi put it provocatively.128 As the literature surveyed 
in this thesis shows, it is not (or at least: no longer) possible to capture 
international relations research in simple ‘America versus the rest of 
the world’ dichotomies.129 Moreover, even though American-
dominated (neo-)realism may still be a major school of thought in 

                                                 
123  Klabbers 2005: 37-38; Dias 2007: 279. 
124  See, for instance, one of the criticisms of the ‘legalization’ literature by 

Finnemore and Toope 2001: 747-750. 
125  Fisher et al. 2009: 21. 
126  M.A. Young 2011b: 19-20.  
127  For a critical analysis of this development, see Koskenniemi 2009: 406-410. 
128  Koskenniemi 2000: 29-30. 
129  See also Beck 2009: 21-22. 
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international relations, other schools of thought (e.g., institutionalism 
and constructivism) that provide sufficient counterbalance have 
emerged over time.130 Furthermore, the dialogue with international 
relations scholars forces international lawyers to more clearly argue 
the distinguishing characteristics of (international) law, and could 
therefore possibly even strengthen the discipline of international 
law.131 I argue that interdisciplinary research that keeps its limitations 
in mind offers a fruitful way of exposing different angles of the same 
problem. 

In my view, and for the purposes of this thesis, the discipline 
of international law provides valuable insights on determining the 
existence of a conflict between norms; examining the possibilities for 
addressing such conflicts through the law of treaties; and identifying 
the scope for legal techniques to address conflicts and enhance 
synergies between international agreements. The discipline of 
international relations helps by, among others, shedding light on the 
driving forces behind regime interactions; identifying causal 
mechanisms for interactions; and assessing the impacts of interaction 
management on regime effectiveness. In other words, both disciplines 
address different, yet related questions, and can thus present 
complementary insights and lessons for each other. 

1.3.2 Methodology 

A good research project requires a research methodology that is “best 
suited” for the type of research questions asked.132 The research 
methodology for this thesis is to a large extent empirically driven. It 
follows a case study approach133 to address the research questions 
outlined in Section 1.2.2. The main reason for using this case study 
approach is to provide insights into the different types of interactions 

                                                 
130  Beck 2009: 18. 
131  Hurrell 2000: 332-333. 
132  Fisher et al. 2009: 15. 
133  Yin 2009. 
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and the different types of interaction management. This thesis does 
not provide a comprehensive overview of these various types, but the 
case studies are intended to illustrate their diversity. The three case 
studies thereby allow for a comprehensive analysis of the various 
forms of regime interactions in global climate governance. 

For the first set of research questions – on the consequences of 
regime interactions – various interactions between climate-related 
regimes are analyzed, with a view to determining the effects of 
interactions on the ‘target’ regimes. The interactions are analyzed 
according to the interacting objects (hard or soft law), the causal 
mechanisms driving interactions, intentionality, and their effects 
(conflicting, synergistic, or neutral). The research provides in-depth 
insights into interactions between the UN climate regime and three 
other regimes: the APP, the CBD and the WTO (see Section 1.3.3). 

For the second set of research questions, the research 
examines the effectiveness and feasibility of various legal techniques 
and institutional coordination to address regime interactions for each 
of the cases. Distinguishing characteristics of the three case studies 
are identified in order to determine how legal techniques and 
institutional coordination can complement each other, and how 
conflicts can be avoided and resolved, and how synergies can be 
enhanced. In particular, employing the emerging body of literature on 
‘interplay management’, comparisons are drawn between the 
management efforts in each of the three cases, with a view to 
identifying opportunities and limitations of different ways of 
interaction management.134 

The third set of research questions is addressed by examining 
the gaps and overlaps in the bodies of literature from international law 
and international relations related to fragmentation and regime 
interactions in general, and fragmentation and regime interactions in 
the area of global climate governance more specifically. 

The qualitative research documented in this thesis is based on: 

                                                 
134  Oberthür 2009; Stokke and Oberthür 2011. 
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• A content analysis of primary sources, including the international 
agreements examined in this thesis, as well as official documents 
produced by relevant treaty bodies (e.g., COP decisions, reports 
and minutes, etc.), and any other information published by the 
regimes. 

• A survey of secondary sources, which include the more general 
literature from international law and international relations on 
fragmentation and regime interactions (as outlined in Chapter 2, 
and returned to in Chapters 6 and 7), as well as the more specific 
literature on climate change and: clean technology (Chapter 3); 
biodiversity (Chapter 4); trade (Chapter 5). Given the rapid 
developments in each of the case studies, the literature examined 
not only includes academic studies, but also comprises grey 
literature published by think tanks, consultancies, international 
organizations and other observers. 

• Informal discussions with a host of experts on international 
climate policy and regime interactions at various conferences, 
workshops, and in one-to-one meetings. 

1.3.3 Case Study Selection 

As I noted above, this thesis uses a case study methodology, focusing 
on three cases to address the main research questions. The case 
studies comprise three different international regimes that interact 
with the UN climate regime. The three cases are selected from the 
broad universe of international regimes in the area of climate change. 
Section 1.1.3 already provided an indication of how broad this 
universe is, although the overview presented there is far from 
exhaustive. The size of the issue area of ‘climate change’ depends on 
how one draws the boundaries around the issue area, an inherently 
subjective exercise. Notwithstanding this subjectivity, it is evident 
that several international institutions outside of the UNFCCC are of 
clear and immediate relevance to addressing climate change (either 
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from the perspective of mitigation or adaptation).135 These institutions 
include not only regimes that directly aim to tackle climate change 
and regimes that concern environmental problems physically linked to 
climate change, but also other regimes that may have non-
environmental policy objectives but which can still be considered as 
highly important for responding to the climate problem, including 
regimes in the areas of international trade and investment, human 
rights, agriculture and security. The risks of subjectivity thus become 
clearer: different people will hold different views on what can be 
considered as ‘highly important’ for addressing climate change. Still, 
while one may be able to construct links between climate change and 
– to name but a few issue areas – children’s rights, maritime piracy, 
space-faring, telecommunications and terrorism, these links will tend 
to be less direct and the interactions are likely to be less visible. So 
while I do not generally discard the relevance of any particular regime 
for climate change (and vice versa), my focus is on three cases that 
belong to a subset of international regimes that are of clear and 
immediate relevance for addressing climate change. Moreover, given 
the different problem structures of climate change mitigation and 
adaptation, the book focuses primarily on regime interactions related 
to climate change mitigation. 

The three cases selected here each represent a different sphere 
or layer of global climate governance, as identified by Biermann and 
colleagues (see Figure 1.1).136 The cases thereby not only display the 
breadth of regime interactions (i.e., the different types of 
interactions), but also illustrate the different ways in which 
interactions have been or can be managed. Moreover, in each of the 
three cases – as will be discussed in more detail in this thesis – there 
have been contentious interactions, which have drawn significant 

                                                 
135 A broad, descriptive survey of the many international institutions relevant in 

global climate governance was carried out by Michonski and Levi 2010; see 
also Moncel and Van Asselt 2012: 166-170. 

136  See also Zelli 2011a. 
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political and academic attention and spurred rule development at 
different levels of governance. This, in turn, means that there is a 
significant information base to draw on in the case studies. 

 
 

Figure 1.1. Spheres of institutional fragmentation in global climate 

governance.
137

 

 
The first case addresses the diversity within the issue area of 

international climate change law and governance, looking at 
interactions between regimes that explicitly aim to address climate 
change: the multilateral climate regime, established by the UNFCCC 
and the Kyoto Protocol, and the APP as an example of a ‘minilateral’ 
regime promoting clean technologies. The APP is representative of a 
number of non-legally binding governance arrangements that have 
been initiated outside the UN framework, consisting of only a limited 
number of participating countries. Initial studies indicated that the 
APP may have some detrimental effects. The research complements 
these studies by relating the interactions to the legal nature of the 
UNFCCC (hard law) and the APP (soft law) in Chapter 3. 

                                                 
137  Adapted from Biermann et al. 2010: 270. 
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The second case relates to the institutional diversity within 

international environmental law and governance, examining the 
interactions between the UN climate regime and the biodiversity 
regime established by the Convention on Biological Diversity. The 
CBD is part of the increasingly autonomous subsystem of 
international environmental law,138 and shares important principles 
(e.g., the principle not to cause transboundary harm) and instruments 
(e.g., national reporting systems) with the climate regime. Given these 
commonalities, one would anticipate little conflict between the 
climate and biodiversity treaties and rather expect to find potential for 
synergies. Nevertheless, existing literature has identified potential 
conflicts between the implementation of the climate treaties and the 
objectives of the CBD. The thesis builds on these studies by 
examining interactions related to forest carbon sinks in Chapter 4. 

The third case addresses overlaps between different branches 

of international law and governance, examining interactions between 
the World Trade Organization and the climate regime. The 
international trade regime has been chosen for its suitability as an 
example of how regimes with very different objectives and principles 
interact. The relationship between climate change and international 
trade law has received increasing attention, focusing mainly on 
potential conflicts. Chapter 5 expands on this literature by analyzing 
the regime interactions between climate change policies and trade. 

1.3.4 Scope and Limitations 

Like any work of research, this thesis is not without its limitations. 
The most important ones will be mentioned here. 

First of all, this thesis is concerned with law and governance at 
the international level rather than the national or sub-national level. 
Consequently, it deals with questions of ‘horizontal’ rather than 
‘vertical’ interactions.139 This is not to say that other levels of 
                                                 
138  E.g., Fitzmaurice 1994; Bodansky 2006; Bodansky et al. 2007. 
139  O.R. Young 2002: 83-138. 



INTRODUCTION 

35 

governance are not important. Indeed, as scholars working on multi-
level governance will be quick to point out, the different levels of 
governance are intrinsically related.140 I also do not wish to downplay 
the importance of policy implementation processes at the domestic 
level in managing overlapping commitments from different 
agreements.141 However, in line with regime theorists,142 this thesis is 
primarily interested in the role of international regimes, and in 
particular their interrelationships. Furthermore, the role of 
governments as well as non-state actors is highlighted in the 
discussions of autonomous interaction management, where interaction 
management beyond the individual regimes is examined. Still, as I 
will outline in Chapter 2, the focus is chiefly on collective forms of 
interaction management.143 

Second, while I acknowledge the importance of enhancing 
understanding of the wide variety of governance arrangements that 
have emerged beyond the state (and beyond the individual regime),144 
this thesis – as its title implies – is first and foremost concerned with 
interactions of regimes mainly created by states, for states. Although 
new forms of private and public-private governance have emerged 
over the last decades (see also Chapter 2), I argue that regimes created 
by states continue to play a central role in international law and 
governance. Nevertheless, the thesis touches upon the role of non-
state actors in the case study chapters, notably by discussing their role 
in managing regime interactions. However, the thesis as such does not 
examine the causes or consequences of increased non-state actor 
participation in global climate governance. 

                                                 
140  On multi-level governance, see Marks et al. 1996; Hooghe and Marks 2003; 

Cash et al. 2006. On the challenges of multi-level climate governance in the EU, 
see Jordan et al. 2012. 

141  Velasquez and Piest 2003. 
142  E.g., Rittberger and Mayer 1993; Levy et al. 1995; Hasenclever et al. 1997; O.R. 

Young 1999a. 
143  Oberthür 2009: 383. 
144  E.g., Biermann 2010. 
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Third, and related to the previous point, this thesis is 
motivated by a desire to enhance understanding about the evolution of 
global climate governance.145 This intellectual challenge leads into 
uncharted territory, and raises new research questions: How do legally 
binding international agreements interact with non-legally binding 
ones? How to ‘add up’ the wide diversity of governance arrangements 
in terms of overall goals (if these can be defined in the first place)? 
This thesis touches upon these questions on various occasions, but it 
does not offer a grand theory explaining the diversity in global 
climate governance, or evaluate the cumulative effectiveness of the 
variety of governance arrangements. Instead, this thesis focuses on 
individual elements of the entire institutional complex for climate 
change, and highlights the (potential) interactions between these 
individual elements, as well as the possibilities and limitations for 
managing the outcomes of these interactions. As outlined in Chapters 
6 and 7, this focused approach does provide insights into 
consequences of regime interactions more broadly, as well as the 
various management strategies available to state and non-state actors. 

A fourth caveat, which holds for each of the case studies to at 
least some extent, is that this thesis does not necessarily provide an ex 

post discussion of regime interactions, in contrast to most other 
studies.146 But the simple observation that an interaction has not (yet) 
taken place does not mean that its analysis is irrelevant. Interactions 
themselves are most often “moving targets” that may only manifest 
themselves over time.147 This calls for attention to potential 
interactions. However, a discussion of potential interactions may lead 
to (over)speculation. Indeed, one could argue that the potential effects 
of the APP on the UNFCCC identified in Chapter 3 are completely 
irrelevant, as the APP has ceased to exist. But this criticism would 

                                                 
145  Pattberg and Stripple 2008; Biermann et al. 2009; Bernstein et al. 2010; 

Biermann 2010; Hoffmann 2011; Keohane and Victor 2011; Abbott 2012. 
146  E.g., Oberthür and Gehring 2006b. 
147  Zelli 2011b: 202. 
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ignore the broader lessons that can be learned from examining such a 
case: under which conditions could non-UNFCCC institutions be in 
conflict with, or enhance synergies with the UN climate regime? The 
broader issue at stake here concerns the question of how to 
distinguish between interactions and their management. Although 
interaction management “requires awareness of and reflection on the 
interaction”,148 it is not always clear where the interaction ends and 
management begins. 

Finally, this thesis does not pretend to offer ideal-type 
solutions for the various interactions. As I will argue throughout this 
thesis, doing so would require the definition of an objective standard 
– an overall goal – against which solutions could be evaluated. 
However, for super wicked problems like climate change there is 
unlikely to be such an objective standard. And even if it could 
somehow be derived, a solution would likely lead to (unexpected and 
possibly unwanted) ripple effects. Nevertheless, I seek to provide 
practical recommendations on how to address specific interactions in 
Chapters 3 to 5. Furthermore, the conceptual insights from this thesis 
go beyond individual cases of interactions, and provide more in-depth 
knowledge about the usefulness of specific types of interaction 
management. 

1.4 Outline 

This first chapter has shown that any governance response to the 
‘super wicked’ problem of climate change will inevitably be 
fragmented. It has provided a brief overview of the state of climate 
science, showing that to achieve the objectives set by the international 
community, drastic and urgent emission cuts will be necessary. The 
major response to this challenge by the international community has 
been the creation of the UNFCCC in 1992. The Convention provides 
broad guidance for countries by introducing the objective of avoiding 

                                                 
148  Stokke and Oberthür 2011: 6. 
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dangerous anthropogenic interference with the climate system, and by 
outlining several principles, including notably the principle of 
common but differentiated responsibilities. The Kyoto Protocol adds 
flesh to the Convention by setting targets for industrialized countries 
and by introducing various mechanisms to achieve these targets, but 
the negotiations after its adoption show that it has not been easy to 
align the interests of the different country coalitions participating in 
the climate regime. 

Although the UN climate regime has played a central role in 
global climate governance, particularly in the 1990s, it is not the only 
response to the climate challenge. National-level and non-state 
climate initiatives have been in place since then, and other 
international institutions have taken up a much more prominent role 
especially since the early 2000s. This increasingly fragmented 
governance has resulted in a complex web of institutions, with 
various individual elements of global climate governance interacting 
with each other. It is these interactions that are the subject of this 
thesis, and in particular the interactions between the UN climate 
regime and various other regimes that are engaged in one way or 
another with climate governance. 

Against this backdrop, the structure of this thesis is as follows. 
Chapter 2 first provides a detailed explanation of the analytical 
framework used in the other chapters. It discusses key concepts such 
as ‘fragmentation’ and ‘interaction management’, building on the 
relevant literature in international law and international relations, and 
discusses the potential consequences of regime interactions, as well as 
the two main types of interaction management discussed in this thesis: 
legal techniques and institutional coordination. Chapters 3 to 5 
present the case studies in which this framework is applied. Chapter 3 
first examines the interactions between the UN climate regime and 
minilateral clean technology agreements, focusing on interactions 
with the ‘soft law’ APP. Chapter 4 then zooms in on the interactions 
between the climate treaties and the CBD, discussing in particular the 
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pertinent and policy-relevant interactions related to forests. Chapter 5 
offers the third case study, investigating the interactions between the 
climate regime and the world trading system, focusing on the highly 
controversial issue of climate-related trade measures at the border. To 
put the case studies back in perspective, Chapter 6 provides a cross-
cutting synthesis and analysis of the consequences and management 
of regime interactions in global climate governance. Finally, Chapter 
7 presents the main conclusions and policy and research 
recommendations flowing from this thesis. 
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Chapter 2 

 

Analytical Framework 

Both international lawyers and international relations scholars have 
been preoccupied with the quest for coherence in international law 
and global governance. International legal scholars have primarily 
sought to establish formal hierarchical relations between different 
international legal instruments, whereas international relations 
scholars have mainly focused on explaining how, why and with what 
consequences institutions interact.1 This chapter draws on the insights 
from both disciplines, and presents an analytical framework with a 
view to addressing questions raised by institutional diversity in 
international law and governance. In the following chapters, I will 
apply this framework to the case of global climate governance. 

The chapter first introduces the concept of ‘fragmentation’ to 
describe the situation of multiple overlapping regimes, and critically 
discusses various interpretations of the concept. In addition, it 
examines whether the phenomenon of fragmentation should be seen 
as benign or not (Section 2.1). The chapter then moves on to show 
how the debate on fragmentation in international law is essentially 

                                                 
1  This chapter will show that such a view of both disciplines is correct per se. For 

instance, international legal theorists have responded to questions about 
fragmentation by discussing the very nature of international law. Conversely, 
international relations scholars have examined possible responses to improve the 
coherence in global governance, including to a limited extent the use of legal 
techniques. Nevertheless, an overview of broad trends in the literature in both 
disciplines shows that this simplified presentation holds true for most cases. 
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connected to discussions on institutional interactions among 
international relations scholars. Building on the existing international 
relations literature, this section distinguishes various types of regime 
interactions (Section 2.2). The following section zooms in on the 
consequences of such interactions, introducing the notions of 
‘conflict’ and ‘synergy’ used in this study (Section 2.3). Finally, the 
chapter introduces possible strategies for dealing with institutional 
interactions under the heading of ‘interaction management’. Here I 
discuss various types of legal techniques for avoiding or resolving 
conflicts, and provide an overview of various political approaches of 
interaction management, in particular institutional coordination 
(Section 2.4). The chapter concludes with a summary of the key 
arguments (Section 2.5). 

2.1 Fragmentation from the Perspective of International 

Law and International Relations 

2.1.1 The Challenge of Defining Fragmentation 

A key concept used in this study is that of ‘fragmentation’. The use of 
this term is based on a conscious choice, as I will explain in this 
section. However, the very use of this word has been the subject of a 
vigorous debate, especially among international lawyers.2 The term 
came to the forefront in 2000 when it was included in the work 
programme of the International Law Commission (ILC).3 The 
discussions in the ILC and its final report submitted in 20064 sparked 
a debate in legal circles about the state of international law, and about 
the threats and opportunities arising from fragmentation. The term 

                                                 
2  The term also has also been used in the international relations literature. See, 

e.g., Andresen 2001; Bernstein and Ivanova 2007; Biermann et al. 2009: 16-17. 
3  ILC 2000: para. 729. The decision to include the issue of ‘risks ensuing from the 

fragmentation of international law’ was taken following an initial feasibility 
study. See Hafner 2000. 

4  ILC 2006. 
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‘fragmentation’ led to controversy chiefly because it seems to contain 
a negative bias as opposed to terms such as ‘diversity’. I argue that it 
is not necessary to frame the term negatively, in the same way that 
‘diversity’ does not always have to lead to positive outcomes. 

But before venturing into these discussions, let us first look 
into the common meaning associated with ‘fragmentation’. As a 
starting point, the Oxford Dictionary Online defines the term as 
follows: “the process or state of breaking or being broken into 
fragments”.5 

Three observations can be made at this stage. First, the very 
notions of ‘fragments’ or ‘breaking’ suggests that there once was, 
there still is or there will be something that is ‘whole’ or ‘complete’. 
Second, fragmentation can be viewed as dynamic (a process) or static 
(a state). Third, the idea of fragmentation implies that there are 
driving forces behind it. 

The first point has received particular attention in theoretical 
contributions on the fragmentation of international law.6 The 
introduction of the term ‘fragmentation’ has forced authors to be 
explicit about their underlying assumptions – or made it easier for 
others to identify their implicit assumptions – on the nature of 
international law, and has brought scholarly disagreements to the 
foreground. In other words, it has led to a discussion about the extent 
to which international law can be seen as a ‘system’, as ‘united’, or 
whether there is an international legal ‘order’. This discussion is not 
just a matter of semantics. Martti Koskenniemi and Päivi Leino were 
among the first to point at a possible political agenda behind the use 
of the term by several judges of the International Court of Justice at 
the turn of this century.7 They explained the judges’ “postmodern 
                                                 
5  http://oxforddictionaries.com/definition/english/fragmentation?q=fragmentation 

(accessed 11 June 2013). 
6  Craven 2005; Fischer-Lescano and Teubner 2004; Prost 2008; 2012; Martineau 

2009. 
7  Initial discussions about the fragmentation of international law were primarily in 

the context of the proliferation of courts and tribunals and subsequent 
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anxieties” concerning the unity of international law as an attempt to 
raise the profile of the International Court of Justice on the 
international plane at a time when an increasing number of other 
judicial bodies might undermine its relevance.8 Likewise, the fears 
that some authors have expressed about the growing specialization in 
international law has been explained as a counter-reaction of general 
international lawyers afraid of becoming irrelevant within their 
profession.9 Furthermore, as Anne-Charlotte Martineau indicates, 
claims that international law is not (becoming) fragmented are also 
not entirely innocuous, and might well be understood as – sometimes 
disguised – arguments in defence of certain specialized regimes or 
judicial bodies.10 

The real question underlying the debate on the term 
‘fragmentation’ thus emerges: to what extent is there – or should there 
be – some kind of ‘unity’ in international law? The notion of ‘unity’ – 
like ‘fragmentation’ – can also be interpreted in different ways.11 The 
more contentious interpretation of ‘the whole’ would be an ideal that 
once existed or that should exist. This quickly leads to a loaded 
discussion of what such an ideal situation was or should be. Under a 
more neutral interpretation, however, ‘the whole’ could also simply 
be seen as the sum of its (fragmented) parts, irrespective of whether 
that is an ideal situation or not. 

The second point is related to the first: does fragmentation 
refer to a state – the whole is (still) fragmented; or a process – what 
once was whole is now fragmenting?12 The former view allows for a 
descriptive way of analyzing fragmentation, whereas the latter forces 
one to be explicit about the starting and end points of the process (i.e., 

                                                                                                                  
overlapping jurisdictions. This particular type of fragmentation will be 
contrasted with other types below (Section 2.1.2). 

8  Koskenniemi and Leino 2002: 576-577. 
9  Prost 2008: 158. 
10  Martineau 2009. 
11  Prost 2008; 2012. 
12  Martineau 2009: 4. 
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are we going ‘up’ or ‘down’?) Either way, one is again faced with the 
need to define the ‘whole’ that is juxtaposed by its fragments. 

The third point draws attention to the forces driving 
fragmentation. An initial response would be that fragmentation is the 
result of the proliferation of international institutions over time.13 This 
proliferation itself is part of a broader trend: that of a move from 
territorial differentiation (i.e., based on national boundaries) to 
sectoral differentiation (i.e., based on the boundaries of specific issue 
areas).14 This sectoral differentiation can in turn be seen as an 
expression of the emergence of different rationalities or world views 
emerging in modern societies,15 or as legal pluralists Andreas Fischer-
Lescano and Gunther Teubner put it: “Societal fragmentation impacts 
upon law in a manner such that the political regulation of 
differentiated societal spheres requires the parcelling out of issue-
specific policy-arenas, which, for their part, juridify themselves”.16 
Similarly, the ILC Study Group on fragmentation observes that “[t]he 
emergence of new ‘branches’ of the law, novel types of treaties or 
clusters of treaties is a feature of the social complexity of a 
globalizing world”.17 Furthermore, one of the key explanations for the 
existence of a fragmented international legal order is the absence of a 
centralized legislator, leading to a situation where “there are as many 
law-makers as there are subjects of international law”.18 Moreover, 
while it is sometimes assumed that states behave as unitary actors 
when involved in international negotiations, this assumption does not 
necessarily hold true.19 It is therefore difficult to point to the will of a 

                                                 
13  As discussed in more detail by Raustiala 2013. 
14  Leebron 2002: 7; Fischer-Lescano and Teubner 2004: 1009. On the history of 

the concept of ‘issue area’ in the foreign policy theory literature, see Potter 
1980: 407. 

15  Khrebtukova 2008: 61-62. 
16  Fischer-Lescano and Teubner 2004: 1009. 
17  ILC 2006: para. 222. 
18  Pauwelyn 2006: para. 7. 
19  Chambers 2008: 50-51. 
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state when different ministries, as well as different people, with 
different mindsets are involved in negotiations in different forums. 

These three preliminary points show that the use and 
definition of the concept of ‘fragmentation’ presents significant 
challenges. First, the notions of ‘fragmentation’ and ‘unity’ can be 
used as rhetorical devices to pursue a certain agenda. Yet likewise, 
other terms used in the literature such as ‘diversity’, ‘pluralism’, and 
‘polycentricity’ have a positive subtext that would make them equally 
suitable to defend a certain political position with respect to the state 
of international law and governance.20 Although using the term 
‘fragmentation’ presupposes a ‘whole’ that once was, is, or will be, I 
argue that this whole does not need to be some form of absolute unity, 
comparable to domestic legal systems, where the normative hierarchy 
is clear, and the relationship between different laws can be 
determined on the basis of ‘higher’ laws. As I have argued before 
with colleagues, I “assume neither an a priori existing state of 
universal order nor a universal trend towards order”.21 This does not 
mean that I discard the idea of improving coherence of international 
law and global governance. As we will see later in this chapter, there 
are various ways in which the consequences of fragmentation can be 
managed, and coherence could be enhanced; and there are indeed 
good reasons to do so, as explained in Chapter 1. Second, a definition 
needs to clarify whether fragmentation is seen as a static (a snapshot) 
or dynamic (an ongoing process). Third, when using the term, it is 

                                                 
20  Martineau 2009: 27. For instance, ‘diversity’ was contrasted with ‘cacophony’ 

in a special issue of the Michigan Journal of International Law focusing on the 
advantages and drawbacks of the fragmentation of international law. See, e.g., 
Simma 2004: 845. Pluralism is generally seen as a benign development by legal 
pluralists, who focus on the existence of overlapping legal systems. See, e.g., 
Fischer-Lescano and Teubner 2004. Polycentricity refers to “many centers of 
decision making that are formally independent of each other”. V. Ostrom et al. 
1961: 831. For a discussion of polycentricity in a positive light, see E. Ostrom 
2010. 

21  Biermann et al. 2009: 18. 
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important to have a sound understanding of the possible forces 
driving fragmentation. 

For the purposes of this study, the term ‘fragmentation’ is 
used primarily as a descriptive device, referring to a state of 
fragmentation rather than a process. With fragmentation, I thus 
broadly refer to: the increased specialization and diversification in 

international institutions, including the overlap of substantive rules 

and jurisdictions. With this definition in mind, the next sub-section 
examines various types of fragmentation. 

2.1.2 The Many Faces of Fragmentation 

The lack of conceptual clarity adds another layer of complexity to the 
debate on fragmentation. ‘Fragmentation’ means different things to 
different people. A survey by Harlan Cohen shows that it is possible 
to distinguish a broad variety of ‘fragmentations’ in the literature.22 
By explaining different dimensions of fragmentation, I seek to clarify 
some of the conceptual confusion. 

A first distinction can be made between substantive and 
institutional fragmentation.23 The ILC notably made this distinction 
when it decided not to examine “the competence of various 
institutions applying international legal rules and their hierarchical 
relations inter se” (i.e., institutional fragmentation), instead focusing 
on “the splitting up of the law into highly specialized ‘boxes’ that 
claim relative autonomy from each other and from the general law” 
(i.e., substantive fragmentation).24 

Despite the seemingly clear demarcation made in the ILC 
study between substantive and institutional fragmentation, the two 
types are very much interrelated. Georges Abi-Saab deems this a “law 

                                                 
22  Cohen 2012. 
23  The use of the word ‘institutional’ in this specific context is different than the 

common usage in the international relations literature, and refers to international 
judicial bodies. 

24  ILC 2006: para. 13. 
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of legal physics”: “(...) To each level of normative density, there 
corresponds a level of institutional density necessary to sustain the 
norms”.25 This relationship holds true in practice. For instance, the 
swordfish dispute between the European Union and Chile is mostly 
seen as an example of institutional fragmentation, as the dispute was 
simultaneously brought before the WTO’s dispute settlement 
mechanism and the International Tribunal for the Law of the Sea.26 
However, both dispute settlement mechanisms are inherently 
connected to substantive bodies of law, namely the various WTO 
agreements and the United Nations Convention on the Law of the Sea 
(UNCLOS).27 There is hence a correlation between the extent to 
which norms and authority are fragmented: “an increase in normative 
[i.e. substantive] integration generally results in a corresponding 
increase in authority [i.e. institutional] integration, and vice versa”.28 

Second, fragmentation can be further divided into 
fragmentation along the lines of issue areas and fragmentation along 
geographical boundaries.29 An example of the former is the debate on 
trade versus environmental regimes, whereas an example of the latter 
is the discussion on global versus regional trade and investment 
agreements. 

Third, in the context of international legal debate, 
fragmentation may refer to the relationship between different 
interpretations of general international law, the relationship between 
general international law and specialized regimes, or the relationships 
among two or more overlapping specialized regimes.30 An example of 
the first category is the Tadić case, in which the International 
Criminal Tribunal for the Former Yugoslavia came to a different 
judgment about the criterion to assess when an armed military group 
                                                 
25  Abi-Saab 1999: 925. 
26  For a discussion of the case, see Orellana 2002. 
27  Broude 2008: 182-183. 
28  Broude 2008: 175. 
29  Pauwelyn 2006: para. 3. 
30  ILC 2006: para. 47. 
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can be said to be acting on behalf of a foreign power than the 
International Court of Justice had before.31 Under the second category 
it has been discussed, for example, how the general law of state 
responsibility relates to non-compliance mechanisms used in 
international environmental law or other more specialized regimes 
that may conflict with, or complement the general rules.32 This 
discussion pre-dates the ILC fragmentation study, and can be traced 
back to 1923, when the Permanent Court of International Justice (the 
predecessor of the International Court of Justice) in the S.S. 

Wimbledon case suggested that a specific body of rules may be ‘self-
contained’.33 This notion of self-containedness re-emerged in 1980, 
when the International Court of Justice in the Tehran-Hostages case 
found that the rules of diplomatic law constituted a ‘self-contained 
regime’,34 raising the question whether specialized bodies of law 
could exist outside of general international law. This question drew 
particular attention in the case of world trade law,35 but also in the 
context of EU law. Various authors have shown that the notion does 
not mean that a regime can be viewed in complete isolation from 
general international law, and that rather than speaking of ‘self-
contained’ regimes it is better to speak of ‘special’ regimes.36 The 
third category is exemplified by the various trade and environment 
disputes, of which the shrimp-turtle cases before the WTO dispute 
settlement body are perhaps the most well-known.37 

Fourth, one can differentiate between the fragmentation of 
primary and that of secondary norms. This binary distinction can be 
traced back to H.L.A. Hart’s seminal book, The Concept of Law.38 

                                                 
31  Tadić. 
32  Koskenniemi 1992. 
33  S.S. Wimbledon: 24. 
34  Tehran-Hostages: 38; see Simma 1985. 
35  E.g., Kuyper 1994. 
36  Lindroos and Mehling 2005; Simma and Pulkowski 2006. 
37  E.g., Biermann 2001; See further Chapter 5. 
38  Hart 1994: 89-109 
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Whereas primary norms concern the principal rules of obligation, 
secondary rules can be regarded as rules about rules, governing the 
creation, interpretation and enforcement of primary norms.39 The 
increase of primary norms after 1945 was an initial cause for concern, 
but attention has shifted towards the increasing number of secondary 
norms in support of these primary norms.40 While secondary norms of 
special systems of international law may bring more order within 
those systems, they may also create more disorder in the overarching 
legal system.41 For instance, norms determining when a state is in 
non-compliance with its obligations under the UNFCCC are needed 
for the functioning of the climate regime, yet at the same time they 
create uncertainty about the relationship between the climate regime’s 
compliance mechanism and general norms of state responsibility.42 
More specifically, could a state that is not found to be in non-
compliance with its emission reduction commitments under the 
climate treaties still be held responsible for any climate change 
damages that occurred?43 Although the jury is still out on this 
question, there are strong arguments that general international law 
provides a ‘fall-back’ option in such cases.44 

Finally, one can speak more broadly of the fragmentation of 
sites of governance. Both international law and international relations 
scholars have pointed out that the state is no longer the only source 
for rules steering behaviour, and that a wide range of non-state actors, 
such as civil society organizations and businesses, play an 
increasingly important role. Political scientists have pointed to a shift 

                                                 
39  Hart 1994: 94. 
40  Marschik 1998: 212-213, discussing Barnhoorn and Wellens 1995. 
41  Marschik 1998: 239. 
42  On the relationship between the compliance mechanism of the climate treaties 

(specifically the Kyoto Protocol), and international law on state responsibility, 
see Verheyen 2005: 138-145. 

43  Cf. ILC 2006: para. 190. 
44  ILC 2006: para. 190; Verheyen 2005: 138-144; Voigt 2008c: 4. 
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from “government to governance” at the domestic level,45 and 
explored how hierarchical government intervention coexists with new 
forms of governance (e.g., self-regulation, voluntary agreements, 
codes of conduct).46 At the international level, the term ‘global 
governance’ has been suggested “as an analytical concept that 
provides a specific perspective on world politics different from that of 
“inter-national” relations”.47 Some scholars further divide the concept 
of governance into public and private governance, and then refer to 
‘hybrid’ forms of governance as something in between, involving 
both state and non-state actors.48 What is important is that most 
analysts focus on norms and rules guiding social behaviour without 
requiring that those norms are generated by state actors. 

International lawyers have also sought to grapple with the 
phenomenon of governance beyond the state in various ways. First, 
legal scholars have introduced the notion of ‘global administrative 
law’, acknowledging “the vast increase in the reach and forms of 
transgovernmental regulation and administration designed to address 
the consequences of globalized interdependence”.49 Specifically, the 
literature on global administrative law has investigated possibilities 
and challenges for addressing the “accountability deficit” of these 
new forms of governance at the international level, through either the 
“extension of domestic administrative law to intergovernmental 
regulatory decisions” or through “the development of new 
mechanisms of administrative law at the global level to address 
decisions and rules made within the intergovernmental regimes”.50 
Second, scholars have shown an increasing interest in “understanding, 

                                                 
45  Rosenau and Czempiel 1992; see also Jordan 2008: 21-24. 
46  Jordan et al. 2005. 
47  Dingwerth and Pattberg 2006: 198; see also Commission on Global Governance 

1995; Rosenau 1995. 
48  Bäckstrand 2008; see also Andonova et al. 2009. 
49  Kingsbury et al. 2005: 16. 
50  Kingsbury et al. 2005: 16; see also Chimni 2004; Harlow 2006; Krisch 2006; 

Kingsbury 2009; Cassese 2010; Spagnuolo 2011. 
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framing and taming the exercise of international public authority in 
the post-national constellation”,51 by examining the possibility to 
extend international institutional law to treaty bodies and informal 
regimes. Third, under the heading of ‘informal international 
lawmaking’, other scholars have sought to enhance understanding of 
the fact that “the normative output that is the result of international (or 
transnational) cooperation does not fit our traditional understanding of 
international law-making as other instruments or procedures are used 
or different (non-state) actors take the lead”.52 Fourth, the concepts of 
‘legal pluralism’ and ‘global legal pluralism’ also acknowledge that 
(international) lawmaking activities do not always involve the state.53 
Indeed, according to one advocate of global legal pluralism, “it is now 
clear that the global legal system is an interlocking web of 
jurisdictional assertions by state, international, and non-state 
normative communities”.54 

Under the guise of these various concepts (‘global 
governance’, ‘international public authority’, ‘(global) legal 
pluralism’, etc.), scholars have thus sought to make sense of the 
variety of ways in which norms and rules are generated, how they 
influence social behaviour, and how legitimate and accountable they 
are. This dimension of fragmentation thus goes above and beyond the 
distinctions introduced above by acknowledging that behavioural 
change can be induced by norms that cannot be captured under 
traditional conceptions of ‘law’ or ‘international law’.55 

                                                 
51  Von Bogdandy et al. 2010: 26. 
52  Wessel 2011: 257; see also Wessel et al. 2011; Pauwelyn 2012. 
53  E.g., Burke-White 2004; Fischer-Lescano and Teubner 2004; Berman 2007a; 

2007b; Krisch 2010.  
54  Berman 2007a: 1159. 
55  For a critical note on the ‘governance mindset’ from an international lawyer’s 

perspective, see Koskenniemi 2004. 
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2.1.3 The Promises and Pitfalls of Fragmentation 

While the very notion of ‘fragmentation’ may already reveal 
assumptions about its consequences, there is a large body of literature 
that provides arguments for and against fragmentation. This section 
draws in particular on the more theoretical claims about the promises 
and pitfalls of fragmentation put forward in international legal 
discussions, although it will also refer to other studies that have 
discussed the consequences of fragmentation in the specific context of 
global climate governance.56 

The ILC feasibility study on the fragmentation of international 
law conducted by Gerhard Hafner in 2000 indicated that the issue was 
one that should be looked at mainly in terms of “risks”, “threats”, or 
other negative connotations.57 In particular, he argued that 
fragmentation can be seen as detrimental, since: 
 

[d]oubts could be raised as to whether international law will be able 
to achieve one of its primary objectives, dispute avoidance and the 
stabilisation of international relations and, thus, achieve its genuine 
function of law. The credibility, reliability and, consequently, 
authority of international law would be impaired.58 

 
This rather general statement can be split up into various 

arguments against fragmentation. One argument often used is that the 
growing body of international legal rules threatens the unity and 
coherence of international law, as various specialized rules are created 
which allow international judicial institutions to come to diverging 
decisions (the institutional fragmentation referred to above).59 For 
instance, a dispute between Ireland and the United Kingdom 
regarding the construction of a MOX plant reprocessing nuclear fuel 

                                                 
56  E.g., Biermann et al. 2009; Keohane and Victor 2011. 
57  Hafner 2000. 
58  Hafner 2000: 147. 
59  Dupuy 1999; Kingsbury 1999. 
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led to three different legal procedures, all based on a different body of 
substantive law. The facts of the case allowed participants to the 
dispute to simultaneously frame it as an issue of the law of the sea, as 
a dispute between two EU Member States, and as one concerning the 
potential pollution of the North Sea.60 

Another drawback is that fragmentation can arguably be used 
by a handful of powerful states to their advantage.61 These states have 
the flexibility to opt for a mechanism that best serves their interests, 
and can create new agreements if the old ones no longer serve their 
interests.62 With regard to dispute settlement, this may lead to ‘forum 
shopping’: countries are likely to choose the forum that is most likely 
to deliver a positive outcome. This explains why in the 
abovementioned Swordfish dispute, the EU initiated proceedings at 
the WTO, arguing that Chile had restricted the movement of goods, 
while conversely Chile, the state taking conservation measures with 
respect to swordfish, brought its case before the International Tribunal 
for the Law of the Sea, alleging that the EU had violated the law of 
the sea. The Swordfish case also shows that forum shopping is not 
only a strategy available for powerful states. Similarly, Helfer has 
argued that in the case of the regulation of intellectual property rights 
the states considered to be ‘weaker’ (i.e., developing countries, 
supported by non-governmental organizations) utilized a “regime 
shifting” strategy to regulate intellectual property issues not through 
the WTO Agreement on Trade-Related Aspects of Intellectual 
Property Rights (TRIPS Agreement), but rather through the more 
favourable CBD, World Health Organization, and Food and 
Agriculture Organization.63 In response, however, powerful states 

                                                 
60  ILC 2006: paras. 10, 439-442; see also Shany 2004. 
61  Benvenisti and Downs 2007; Drezner 2009. 
62  Benvenisti and Downs 2007: 628. 
63  Helfer 2004: 53-63. 
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have engaged in regime shifting strategies themselves, using bilateral 
and regional trade agreements to their advantage.64 

Finally, a fragmented international legal system could lead to 
prioritization of certain fields of international law over others, for 
example, the dominance of international economic law over 
international environmental law.65 Indeed, such prioritization may be 
inevitable, as “each legal regime will naturally assert itself as the 
proper forum in which to address the situation, claiming superior 
status for its particular descriptions and concerns”.66 Regimes, as 
Martti Koskenniemi describes it, have a “structural bias” in favour of 
themselves.67 This structural bias becomes important when one 
regime can be considered ‘stronger’, because of the involvement of 
more powerful states, or because of stronger mechanisms to ensure 
compliance. This fear is often raised in the context of the trade and 
environment debate, where the WTO’s dispute settlement system is 
generally considered to be stronger than the non-compliance 
mechanisms of most multilateral environmental agreements.68 

While plenty of arguments thus draw attention to the negative 
effects of fragmentation, it may also entail certain benefits. Indeed, 
after initial fears were expressed about the phenomenon, international 
legal scholars quickly realized that fragmentation might not be a 
problem but could also be seen as “a kind of benevolent jigsaw”.69 

First, fragmentation is viewed as a positive indicator of 
increased diversity in legal norms and the expansion of international 
law to previously unregulated fields.70 Over time, international law 
has come to cover important new issue areas of international relations 
such as international commerce, human rights, and the environment. 

                                                 
64  Helfer 2009: 41. 
65  Craven 2005: 5; ILC 2006: para. 493. 
66  Khrebtukova 2008: 56. 
67  Koskenniemi 2005: 600-615; Khrebtukova 2008: 67-71. 
68  For a comparison, see González-Calatayud and Marceau 2002. 
69  Humphreys 2012: 181. 
70  Lindroos and Mehling 2005: 859. 
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In other words, “[s]pecial regimes and new organs are parts of an 
attempt to advance beyond the political present that in one way or 
another has been revealed unsatisfactory”.71 However, while the 
expansion to new areas could in principle be seen as a positive 
development, this does not necessarily mean that “more 
(international) law equals better (international) law”.72 

Second, increased specialization is arguably a way of 
accommodating states’ diverging interests. According to this view, 
states find that specialized regimes better serve their interests, thereby 
providing stronger incentives to comply. As Gerhard Hafner argues, a 
“less-than-global approach seems particularly necessary when 
different States clearly hold different beliefs about what basic values 
should be preserved by international regulation”.73 This argument 
resonates in the context of global climate governance, where 
observers have called for a ‘minilateral’ approach to international 
decision-making on climate change (see Chapter 3). 

Third, some lawyers have posited that fragmentation would 
not endanger the coherence of the wider body of international law, as 
it would lead to the global diffusion of the “best ideas”.74 Similarly, it 
has been argued by political scientists that regulatory competition 
may allow for the development of different solutions in different 
regulatory contexts, of which the most effective will “survive” and be 
diffused to other regulatory contexts.75 

In summary, although the use – or non-use – of the term 
‘fragmentation’ may serve particular political agendas, my modest 
claim is that it provides an accurate description of the current state of 
international affairs, where the emergence of different social 
rationalities at the global level has led to multiple regimes that 
                                                 
71  Koskenniemi and Leino 2002: 578. 
72  Benvenisti and Downs 2007: 602. 
73  Hafner 2004: 859. 
74  Charney 1999: 700. 
75  Biermann et al. 2009: 27. On the international diffusion of policy instruments, 

see Busch et al. 2005. 
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overlap in terms of their subject matter. Whether the phenomenon is 
benign or malign is essentially in the eye of the beholder, and further 
depends on whether the term is used to describe the relationship 
between different specialized regimes or the relationship between 
such special regimes and general international law. This thesis uses 
the term in its former sense and, in contrast with the studies discussed 
in this section, argues that the consequences of fragmentation do not 
necessarily depend on the existence of various overlapping regimes as 
such, but rather on how their interrelationships are managed. In order 
to analyze how regimes are (and can be) related, the next section turns 
to discussions about regime interactions. 

2.2 Types of Regime Interaction 

2.2.1 Fragmentation and Interactions 

At the same time that fragmentation became a fashionable topic 
among international lawyers, international relations scholars started to 
acknowledge that regimes and institutions could not be studied in 
isolation. While traces of this realization date back to the 1970s,76 
various research projects starting in the late 1990s put the issue of 
regime interaction high on the research agenda, especially in the area 
of global environmental governance.77 Rather than synthesizing this 
extensive body of research,78 I argue that the starting points of the 
debates in international law and international relations are principally 
the same, and are based on the increasing number of specialized 
regimes. 

                                                 
76  Biermann et al. 2009: 16. 
77  These include the Institutional Dimensions on Global Environmental Change 

project (King 1997; O.R. Young 2002, O.R. Young et al. 2008); the project on 
Institutional Interaction, carried out of various European research institutes 
(Oberthür and Gehring 2006); and the United Nations University-Institute for 
Advanced Studies project on interlinkages (Chambers 1998; 2001; 2008). 

78  For a recent synthesis, see Oberthür and Gehring 2011. 
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In the context of international environmental law, Edith 
Brown Weiss has referred to this phenomenon as “treaty 
congestion”.79 In international relations studies, the proliferation of 
regimes and international organizations has similarly been suggested 
to lead to a “density of international regimes”.80 In this context, Kal 
Raustiala and David Victor introduced the notion of ‘regime 
complexes’, referring to “an array of partially overlapping and non-
hierarchical institutions governing a particular issue area”,81 whereas 
Sebastian Oberthür and Olav Schram Stokke refer to ‘institutional 
complexes’ as “two or more distinctive institutions that interact in 
their governance of the same activity, or aspects of the same activity, 
usually in a non-hierarchical manner”.82 

Although the starting points may be similar, international 
lawyers have largely refrained from dealing with institutional aspects 
of a problem that is inherently connected to political realities, 
including its causes, its non-legal consequences, and the political 
responses.83 Conversely, most international relations scholars have 
not conducted in-depth analyses of legal techniques for dealing with 
institutional interactions, and have not extended their findings to the 
debate on the fragmentation of international law.84 

The following subsections therefore not only aim to provide 
insights into types of regime interactions, but also seek to serve as a 
communicating platform between the two disciplines. I do not seek to 
impose a general, overarching methodology for studying interactions, 
however, as such an approach does not do justice to differences 
between the disciplines. Instead, I aim to provide a framework for 

                                                 
79  Brown Weiss 1993: 697; see also Hicks 1999; Anton 2012. 
80  O.R. Young 1996: 1. 
81  Raustiala and Victor 2004: 279; see also Alter and Meunier 2009; Drezner 2009; 

Keohane and Victor 2011. 
82  Oberthür and Stokke 2012: 3. 
83  Notable exceptions include Wolfrum and Matz 2003; Chambers 2008; M.A. 

Young 2011a; 2011b; and Dunoff 2012. 
84  But see Zelli 2011b. 
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discussing the different types of interactions with a view to relating 
these to efforts to manage them. 

2.2.2 Typologies of Interactions 

There is a dearth of classifications and typologies in the literature on 
interactions, which facilitates the analysis of interactions, but at the 
same time complicates the identification of a first-best approach for 
such an analysis.85 In addition, there is a Babylonian confusion about 
which terms should be used, with the different terms ‘interactions’,86 
‘interlinkages’,87 ‘interplay’,88 ‘linkages’,89 and ‘overlap’,90 all 
referring to connections between overlapping institutions or regimes. 
To avoid misunderstandings, I will stick to the term ‘interaction’, 
denoting that one regime may influence other regimes.91 

Oran Young was among the first scholars to identify different 
types of interactions. His typology included: (i) embedded 
institutions, where regimes are embedded in overarching institutional 
arrangements (e.g., issue-specific regimes rooted in a notion of state 
sovereignty); (ii) nested institutions, where specific arrangements 
(limited in scope) are nested in broader institutional frameworks in 
the same issue area (e.g., the framework-protocol approach used 
widely in international environmental law); (iii) clustered institutions, 
where several not-directly related institutions are intentionally tied 
together (as has happened in the package deals that formed UNCLOS 
and the WTO); and (iv) overlapping institutions, where different 
institutional arrangements affect each other in a mostly unintentional 

                                                 
85  Selin and VanDeveer 2003: 14; O.R. Young 2008: 154. 
86  Oberthür and Gehring 2006; Gehring and Oberthür 2009; Oberthür and Stokke 

2011b. 
87  Chambers 1998; 2001; 2008; Van Asselt et al. 2005; Zelli et al. 2012. 
88  King 1997; Stokke 2001; O.R. Young 2002; O.R. Young et al. 2008. 
89  Haas 1980; O.R. Young 1996; Alvarez 2002b; Charnovitz 2002; Leebron 2002; 

Selin and VanDeveer 2003; Linnér 2006; Long 2011a. 
90  Rosendal 2001. 
91  Cf. Gehring and Oberthür 2006b: 4. 
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way (e.g., trade and environment agreements).92 Stokke refined 
Young’s typology by introducing the notions of utilitarian interaction, 
referring to cases where one regime alters the costs and benefits of 
behaviour under another; normative interaction, where one regime 
may confirm or contradict the norms of another; and ideational 
interaction, where one regime may learn from another.93 

Sebastian Oberthür and Thomas Gehring further elaborated on 
the existing typologies, by introducing a framework that emphasized 
the causal mechanisms of interactions, They distinguish between: (i) 
cognitive interaction, meaning that one institution is influenced by 
information or ideas stemming from another institution (similar to 
Stokke’s ‘ideational’ interaction); (ii) interaction through 

commitment, or the influence of the normative commitments entered 
into under one institution on another institution (overlapping with 
Stokke’s ‘normative’ and ‘utilitarian’ interactions); (iii) behavioural 

interaction, referring to behavioural effects triggered by one 
institution which have an influence on the effectiveness of another; 
and (iv) impact-level interaction, where the ultimate targets of 
institutions interact.94 

In addition, various scholars added a focus on the driving 
forces behind interactions. Notably, the distinction introduced by 
Young between political and functional linkages clarifies that some 
interactions are a “fact of life” (i.e., two institutions are linked in a 
                                                 
92  O.R. Young 1996: 2-6. Another well-established distinction proposed by Young 

is that between horizontal and vertical interaction. Horizontal interaction refers 
to interactions at the same level of governance, for instance, interactions 
between different multilateral environmental agreements, whereas vertical 
interplay refers to interactions between institutions at different levels of 
governance, such as the relationship between the international climate regime 
and EU climate policy. See O.R. Young 2002: 83-138. As I explained in 
Chapter 1, the focus of this study is on horizontal interactions. 

93  Stokke 2001: 10. 
94  In line with Oberthür and Gehring, this thesis does not examine impact-level 

interaction, which, due to the natural-scientific complexities, is “diffuse and 
difficult to analyze”. Oberthür and Gehring 2006a: 44. 
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biogeophysical or socio-economic fashion), whereas others “come 
into play when actors forge links between issues and institutions 
intentionally in the interests of pursuing individual or collective 
goals” (emphasis added).95 Oberthür and Gehring highlight this 
intentionality mainly in their category of cognitive interaction, 
arguing that intentionality means that one institution draws attention 
of another institution to a particular issue. They call this particular 
type of cognitive interaction ‘request for assistance’, as opposed to 
the ‘policy model’, where learning takes place without such a 
request.96 However, intentionality is not necessarily limited to this 
category, and may also take place with respect to interaction through 
commitment and behavioural interaction. 

Finally, Oberthür and Gehring distinguish between 
interactions that have synergistic, conflicting (disruptive), or 
neutral/indeterminate effects on the target institution.97 This 
distinction based on the outcome of interactions is of particular 
relevance for this study, and will be discussed in more detail in 
Section 2.3. 

2.2.3 The Object of Interaction: Institutions, Regimes, and Soft 

Law 

The specific study object (i.e., ‘what’ interacts?) in the interaction 
literature has largely been determined by disciplinary interests. 
Whereas international relations scholars have mainly focused on how 
institutions and regimes affect each other’s development and 
performance, international lawyers have primarily examined 
international legal instruments such as treaties. In this section, I first 
explain why the focus of this study is on the notion of ‘regimes’ 

                                                 
95  O.R. Young 2002: 23; see also Zelli 2009. Functional and political linkages are 

not mutually exclusive, however. See Oberthür and Gehring 2011: 35. 
96  Gehring and Oberthür 2006b: 14. 
97  Oberthür and Gehring 2006a: 46. 
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rather than ‘institutions’. I then argue why, in addition, it is useful to 
also explicitly consider the interactions between soft and hard law. 

Many interaction studies, in line with the institutionalist 
school of thought in international relations, focus on international 
institutions as the interacting unit. One well-known definition by 
Robert Keohane describes international institutions as “persistent and 
connected sets of rules (formal and informal) that prescribe 
behavioral roles, constrain activity, and shape expectations”.98 A key 
rationale behind the focus on international institutions is that they are 
intentionally created to bring about behavioural change.99 However, 
depending on the specific definition adopted, international institutions 
may refer to formal organizations, norms, or social practices, making 
it difficult to pinpoint the exact object of study.100 For this reason, 
Oberthür and Gehring limited their study to negotiated institutions.101 
More importantly, in a study like this one, which aims to bridge the 
gap between two disciplines, the term ‘institution’ alone may lead to 
confusion, as it generally has a different meaning to international 
relations and international law scholars: for international lawyers, 
‘international institutional law’ more narrowly refers to the law of 
international organizations.102 

The concept of ‘regime’ has also been the object of 
interactions in studies by both international relations103 and 
international law scholars,104 but at least here there seems to be more 
terminological convergence. The concepts of regimes and institutions 
are overlapping, since regimes can be seen as issue-area specific 

                                                 
98  Keohane 1989: 3. 
99  Oberthür and Gehring 2006a: 23. 
100  See O.R. Young 2002: 5-6 (distinguishing between ‘thick’ and ‘thin’ 

conceptions of institutions). On different definitions of international institutions, 
see Duffield 2007. 

101  Oberthür and Gehring 2006a: 23. 
102  E.g., Klabbers 2002: 2. 
103  Stokke 2001; Andersen 2002; Oberthür and Stokke 2011b. 
104  M.A. Young 2011b; 2012b. 
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institutions.105 The most widely used definition of regimes in the 
international relations literature was introduced in the early 1980s by 
Stephen Krasner: “International regimes are defined as principles, 
norms, rules, and decision-making procedures around which actor 
expectations converge in a given issue-area”.106 The idea of a set of 
principles, norms, rules, and decision-making procedures in a specific 
issue area has resonated with international lawyers – though clearly 
not with all107 – and it is notable that the ILC’s report on 
fragmentation frequently uses the term.108 A regime is not 
synonymous with a treaty (although it can be based on one), but also 
includes decision-making procedures and organizational 
arrangements that may be constituted by an intergovernmental 
arrangement. For the purposes of this thesis, I adopt the definition 
proposed by Margaret Young (which is in turn adapted from 
Krasner’s consensus regime definition): “regimes are sets of norms, 
decision-making procedures and organisations coalescing around 
functional issue-areas and dominated by particular modes of 
behaviour, assumption and biases”109 for the selection of the 
interacting objects. 

Most studies on regime interactions (both in international 
relations and in international law) focus on traditional, negotiated 
treaty-based regimes, which generally constitute ‘hard law’. However, 
interactions may also involve regimes that are not based on legally 
binding instruments; in other words, they may involve ‘soft law’. Soft 
law comprises instruments that are non-legally binding or that may be 
non-enforceable.110 

The concept of soft law has been the subject of a longstanding 
debate in the legal literature, which can be broadly divided into two 
                                                 
105  Levy et al. 1995: 270-271. 
106  Krasner 1983: 3. 
107  E.g., Koskenniemi 2009: 406-407. 
108  ILC 2006. 
109  M.A. Young 2012a: 11. 
110  Boyle 1999: 901-902. 
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schools of thought.111 The first, legal positivist school postulates that 
there is a binary distinction between law and non-law. Rejecting the 
notion of “more or less binding” law, it questions the existence of soft 
law as such, as well as the appropriateness of the term.112 The second, 
constructivist school argues that the notion of law in modern 
international affairs is less straightforward, and rather finds that there 
is a normative continuum comprising an “infinite variety” of informal 
instruments available to governments.113 Gregory Shaffer and Mark 
Pollack point out that the difference between the schools of thought 
lies mainly in whether one takes an ‘ex ante negotiations’ or an ‘ex 
post enforcement’ perspective. The latter requires a binary distinction 
(e.g., when an adjudicator needs to decide whether an instrument 
qualifies as ‘law’), whereas the former emphasizes the diversity of 
instrument choices available to nation states.114 For the purposes of 
this study, I adopt an ex ante perspective to allow for the inclusion of 
non-treaty based regimes in the analysis. 

Several definitions can be used to identify whether a specific 
governance arrangement can be regarded as soft law. Kenneth Abbott 
and Duncan Snidal argue that “[t]he realm of ‘soft law’ begins once 
legal arrangements are weakened along one or more of the 
dimensions of obligation, precision, and delegation”.115 Softer law 
displays less of these features, and is thus more voluntary and 
vague.116 Under this definition, it is possible that a treaty – usually 
considered to be hard law – exhibits features that soften it (see further 

                                                 
111  Shaffer and Pollack 2010: 712-717; Pauwelyn 2010: 4-6. 
112  Klabbers 1996: 181; see also Weil 1983. 
113  Baxter 1980: 566; see also Schachter 1977b; Aust 1986; Chinkin 1989; Boyle 

1999; Hillgenberg 1999. 
114  Shaffer and Pollack 2010: 715-716. 
115  Abbott and Snidal 2000: 421. For a definition of the three dimensions, see 

Abbott et al. 2000: 401. 
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as environmental treaties, can be soft; whereas non-legally binding instruments 
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Section 6.1.1). Another definition of ‘informal international 
lawmaking’ is introduced by Ramses Wessel and colleagues, who 
define it as follows: 
 

Cross-border cooperation between public authorities, with or 
without the participation of private actors and/or international 
organizations, in a forum other than a traditional international 
organization (...), and/or as between actors other than traditional 
diplomatic actors (such as regulators or agencies) (...) and/or which 
does not result in a formal treaty or traditional source of 
international law (...).117 

 
These definitions will be used in this thesis to examine 

whether a certain governance arrangement can be considered soft law. 
Soft-hard law interactions have been largely overlooked in 

studies of interactions, which have primarily focused on interactions 
between “negotiated sectoral legal systems”.118 The relationship 
between soft and hard law has drawn attention in the legal and 
political science literature more broadly, which has mainly focused on 
how soft and hard law can function as alternatives or complements,119 
but more recently also indicated how they may act as rivals.120 

The first way in which soft and hard law may interact relates 
to their sequencing. Scholars have illustrated how soft law can 
‘harden’ over time, for instance by spurring the development of 
customary international law.121 In international environmental law, 
soft law, such as non-binding declarations (e.g., the 1972 Stockholm 
Declaration or the 1992 Rio Declaration), is often seen as a useful 
step in the process of forming hard law in the form of custom or 
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legally binding treaties.122 Non-legally binding documents or 
declarations can indeed be used by states or non-state actors in the 
negotiations of new legally binding instruments, and may shape the 
contours of emerging hard law through a process of legalization.123 

Second, scholars have shown how hard law may be 
strengthened by complementary soft law arrangements, with soft law 
filling the gaps.124 For instance, treaties can be supplemented by non-
binding guidelines or interpretations. From this point of view, soft 
law plays a vital role in the progressive development of international 
law.125 Soft law can thus support hard law without being hindered by 
some of the perceived drawbacks of the latter. In this regard, scholars 
point out that non-legally binding agreements are generally associated 
with greater flexibility and are usually easier to negotiate than legally 
binding treaties.126 

Third, Shaffer and Pollack argue that the relationship between 
soft and hard may also be antagonistic.127 Rather than ‘hardening’ 
itself, soft law may actually ‘soften’ hard law by providing for an 
alternative forum. For instance, developing countries unhappy with 
the hard law provisions of the TRIPS Agreement have sought 
recourse to various soft law instruments, thereby creating more 
flexibility in the TRIPS Agreement.128 Shaffer and Pollack argue that 
such antagonistic interactions are especially likely to occur “if 
distributive conflict over the terms of cooperation is ubiquitous (...), 
and if a given issue is subject to multiple regimes in the ever-
thickening web of international norms, rules, and institutions”.129 
More specifically, they hypothesize that: 
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Where powerful states disagree on policy, we are likely to see hard 
and soft law work in opposition to each other. Powerful states are 
likely to engage in forum shopping in such situations, advancing 
their interests by pressing for the adoption of legal provisions, both 
hard and soft, in forums that are most favorable to their respective 
positions. These overlapping hard- and soft-law oriented regimes, in 
turn, may come into conflict, with the result that soft-law oriented 
regimes could lose some of their technocratic and flexible 
characteristics and hard-law oriented regimes could become 
somewhat less determinate.130 

 
Global climate governance, with its ongoing burden-sharing 

disagreements between powerful states, and an increasing number of 
governance arrangements, is thus a prime candidate for such 
interactions. Therefore, this study also includes the case of soft-hard 
law interactions in Chapter 3. 

2.3 Consequences of Regime Interactions 

One of the distinctive features of regime interactions mentioned in the 
previous section merits a more detailed discussion, namely the 
consequences of interactions. The distinction between conflicting, 
synergistic and neutral effects is almost deceptively simple but, as this 
section shows, determining the effects of regime interactions is 
anything but straightforward. 

2.3.1 Conflicts 

Before examining how conflicts can be resolved, it first needs to be 
established whether a conflict actually exists. The legal literature is 
divided on the issue, with various authors arguing for a ‘narrow’ 
definition, and others opting for a ‘wide’ definition.131 The main 

                                                 
130  Shaffer and Pollack 2010: 767. 
131  For an overview of the debate, see Vranes 2006; 2009: 10-38. 



CHAPTER 2 

68 

challenge in defining conflicts for the purposes of this study is to 
capture the various types of contradictions between different regimes. 
Before returning to this challenge, it is useful to provide an overview 
of the definitions that have been proposed (or endorsed) by legal 
scholars. 

According to an early definition suggested by Wilfred Jenks in 
1953, a “conflict in the strict sense of direct incompatibility arises 
only where a party to the two treaties cannot simultaneously comply 
with its obligations under both treaties”.132 This test of ‘impossible 
joint compliance’ has been supported by some international 
lawyers,133 but has increasingly come under fire.134 In particular, 
critics argue that Jenks’ focus on obligations only is too limited, and 
excludes incompatibilities between obligations and permissions. This 
would include the case in which a multilateral environmental 
agreement permits a measure that restricts international trade, whilst a 
trade agreement contains a specific obligation not to restrict trade. 
Joost Pauwelyn’s treatise on conflict of norms in international law 
therefore includes a proposal to expand the definition to include 
conflicts involving permissive norms.135 In another major contribution 
on the topic, Erich Vranes also argues for a broader definition based 
on a discussion of legal theory, in particular the work of Hans 
Kelsen.136 His definition comprises “incompatibilities between 
permissions and obligations, permissions and prohibitions, and 
obligations and prohibitions”, and argues that there is a conflict if one 
of the norms “is necessarily or potentially violated”.137 Jenks already 
acknowledged that his narrow definition might not cover all the 

                                                 
132  Jenks 1953: 426. 
133  Marceau 2001: 1082; Ramanujan 2009. 
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135  Pauwelyn 2003a: 166-175. 
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divergences and inconsistencies between treaties that may have 
negative effects.138 While the wider definitions proposed by Pauwelyn 
and Vranes ensure that certain obvious conflicts are not “defined 
away”,139 even their construction of conflict may be insufficient to 
cover the various kinds of incompatibilities between regimes. 

Therefore, while I do not reject the notion of a (legal) conflict 
between norms, I argue in favour of an additional definition for 
‘policy conflicts’ that captures incompatibilities between regimes 
which need not be resolved through establishing a hierarchy between 
them (i.e., one of the norms necessarily prevails).140 In this regard, the 
ILC’s broad conceptualization of conflict “as a situation where two 
rules or principles suggest different ways of dealing with a 
problem”141 would appear better suited to cover these ‘policy 
conflicts’.142 However, such a definition would again be overly broad, 
as “different ways of dealing with a problem” might also lead to 
mutually supportive and complementary outcomes. It should thus be 
added that these “different ways” lead to contradictory outcomes.143 
This seems at least broad enough to cover conflicts between regimes 
with diverging objectives not covered by the legal definitions 
proposed by Pauwelyn and Vranes. 

The next (methodological) question is how to identify when 
regime interactions (could) lead to conflicts. Based on the various 
studies on interactions, this study will use the following indicators: 
(1) Incompatible norms. This means that a normative conflict can be 

established according to the legal definitions outlined by 

                                                 
138  Jenks 1953: 426. 
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Pauwelyn and Vranes. This is perhaps the clearest indicator of 
regime conflict, although such cases may be rather limited in 
practice if it is assumed that states generally do not enter into 
agreements that could conflict with each other (the ‘presumption 
against conflict’).144 

(2) Diverging objectives. This means that, at first glance, the 
objectives of two regimes are deemed incompatible. The case of 
trade liberalization versus environmental protection is most often 
used in this context,145 although – as discussed in Section 2.3.2 – 
it may be difficult to pinpoint the precise objective for a regime. 

(3) The use of different principles and concepts. Regimes may 
embrace or apply principles and concepts that can be considered 
incompatible.146 For instance, the precautionary approach, 
spurring action to prevent environmental degradation in the face 
of scientific uncertainty, may be at odds with an approach 
emphasizing cost-effectiveness. 

(4) Opposing economic incentives. One regime may provide 
economic incentives for behaviour that undermines the effective 
implementation of another regime. It is especially in the instances 
where states have a wide margin of discretion that there may be a 
conflict in the implementation phase.147 A case in point is the 
CDM, which provided perverse financial incentives resulting in 
the continued production of ozone-depleting fluorinated gases, 
thereby hampering the effective implementation of the Montreal 
Protocol.148 

(5) ‘Negative’ diffusion and learning. Although one regime’s 
experiences may offer lessons for another (see Section 2.3.2), “if 
the contexts differ markedly, the ready availability of particular 
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solutions from another regime may (...) crowd out options that 
would have been more appropriate, thus undermining ability to 
solve the problems addressed”.149 In other words, lessons may be 
learned that could undermine the effectiveness of a regime. 

Besides distinguishing between normative conflicts and policy 
conflicts, a distinction can be made between actual and potential 
conflicts.150 To use a metaphor, potential conflicts can be compared to 
a dormant volcano, whereas an actual conflict becomes visible when 
the volcano erupts. For instance, whereas the interaction between the 
WTO and multilateral environmental agreements is seen as a classic 
case of regime conflict, such a conflict has not manifested itself, for 
instance in the form of a challenge of trade-related measures before 
the WTO’s dispute settlement mechanism (see Chapter 5). 

In subsequent chapters, I will make clear to which type of 
conflict I am referring: conflicts in the narrow legal sense (normative 
conflict) or in a broader sense (policy conflicts), as well as actual and 
potential conflicts (see Table 2.1). 
 
Table 2.1 Four types of conflict. 

 
 Normative conflict Policy conflict 

Actual 1 2 
Potential 3 4 

                                                 
149  Stokke 2001: 11; Gehring and Oberthür 2006a: 329. 
150  I consciously do not adopt the terminology of ‘latent’ and ‘manifest’ conflicts, 

used by Fariborz Zelli, as his definition of latent conflicts is limited to rule 
incompatibilities (comprising categories 1 and 3 of Table 2.1), and his definition 
of manifest conflicts includes “any positional difference between actors who 
invoke existing rules of different regimes or seek to establish new regime rules”, 
which is arguably broader than categories 2 and 4 combined. See Zelli 2009: 34-
39. 
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2.3.2 Synergies 

While the definition of ‘synergy’ has not been the subject of much 
debate, it nevertheless presents a tremendous challenge. For Oberthür 
and Gehring, there is synergy if the “policy direction” of one 
institution is supported by measures from the other.151 Kristin 
Rosendal takes a slightly different approach, referring to the situation 
where the aggregate effects of two institutions are larger than the sum 
of effects produced on their own.152 Her approach is in line with the 
definition provided in the Oxford Dictionary Online: “the interaction 
or cooperation of two or more organizations, substances, or other 
agents to produce a combined effect greater than the sum of their 
separate effects”.153 The term thus has a positive connotation, 
associated with enhancing the effectiveness of one or both interacting 
regimes, and it is in this sense that I use the term.154 

However, the terms used to define synergy (‘policy direction’, 
‘aggregate effects’, ‘combined effects’) leads us to another question: 
how to determine the effectiveness of one regime, let alone the 
aggregate effects of several regimes influencing each other? This 
inevitably brings us to the matter of (regime) effectiveness, a subject 

                                                 
151  Oberthür and Gehring 2006a: 46. 
152  Rosendal 2001: 97. 
153  http://oxforddictionaries.com/definition/english/synergy?q=synergy (accessed 

11 June 2013). 
154  This view has been challenged by Björn-Ola Linnér, who argues that “defined as 

the effect of co-ordinating the complementarities and mutual enforcement of 
two or more issues or processes, synergy may have positive, negative or neutral 
impacts on the process in question, depending on the specific goals of the parties 
involved”. Linnér 2006: 280. However, as far as the negative impacts of 
interactions are concerned, these are already captured under the heading of 
‘conflict’ outlined in the previous section. Furthermore, given the general 
association of the term ‘synergy’ with the ‘whole being more than the sum of its 
parts’, I suggest continuing to use the term synergy in this positive fashion. 
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that has received much attention, particularly from international 
relations scholars.155 

In the best case, assessing regime effectiveness is a highly 
complex task in which one needs to relate the stated or implicit 
objectives of a regime to observed or anticipated effects. How to 
determinate this has intrigued scholars over the years, with some 
using a case study approach156 and others applying quantitative 
methods (such as databases).157 Simple conceptions of regime 
effectiveness examine the output level (e.g., the decisions taken by 
regime bodies),158 whereas more ambitious notions of regime 
effectiveness seek to determine how the regime has fared compared to 
an ideal outcome (also described as the ‘collective optimum’).159 

In the worst case, regime effectiveness is an empty vessel, and 
any effort trying to infer any unambiguous regime objective is in vain. 
Michael Mehling illustrates this point neatly with reference to the 
UNFCCC, whose objectives consist of different aims based on 
countervailing interests. As a result, “effectiveness can become little 
more than a normative judgment, based on subjective and, 
accordingly, contingent perceptions of the importance of certain 
objectives and the costs of their achievement”.160 

Notwithstanding this sobering observation, efforts have been 
undertaken to operationalize ‘effectiveness’ in the context of 

                                                 
155  E.g., Victor et al. 1998; Miles et al. 2002; Mitchell 2008; Breitmeier et al. 2011; 

O.R. Young 2011. Questions of treaty effectiveness have also drawn attention 
from international legal scholars, but have generally focused on assessing treaty 
compliance. See, e.g., Cameron et al. 1996; Brown Weiss and Jacobson 1998; 
but see Mehling 2002; Chambers 2004; 2008. 

156  See the contributions in O.R. Young 1999b; and Miles et al. 2002. 
157  E.g., Helm and Sprinz 2000; Breitmeier et al. 2011. 
158  E.g., the contributions in O.R. Young 1999b. 
159  E.g., Helm and Sprinz 2000; Hovi et al. 2003. 
160  Mehling 2004: 182. Indeed, while the overall objective of the UNFCCC 

articulated in Article 2 is a carefully construed compromise, its real meaning is 
open for diverging, and sometimes conflicting, interpretations. See 
Oppenheimer and Petsonk 2005. 



CHAPTER 2 

74 

overlapping regimes. Oberthür and Gehring base their classification 
of interactions explicitly on the literature on regime effectiveness. 
Their interactions correspond to three levels according to which a 
regime’s effectiveness can be measured: the norms generated by the 
institution (output) – corresponding to cognitive interaction and 
interaction through commitment; the behavioural effects on relevant 
state and non-state actors (outcome) – corresponding to behavioural 
interaction; and the effects on the ultimate target of governance 
(impact) – corresponding to impact-level interaction.161 

Indicators at the regime output level provide the most tangible 
way of assessing whether regime interactions (could) lead to 
synergies, as the causal relationship between the regime and 
behavioural changes and/or impacts on the ground will be difficult to 
establish. For the purpose of this study, the indicators to determine the 
existence of synergies are as follows:162 
(1) Shared principles and concepts. Although, as noted above, regime 

objectives may not always be clearly observable, they may use the 
same principles or concepts. For instance, environmental regimes 
may embrace the same principles, such as the precautionary 
principle or that of common but differentiated responsibilities and 
capabilities, strengthening their internal coherence. 

(2) Common economic incentives. Different regimes could provide 
economic incentives promoting the same type of activities. In 
terms of financial incentives, they could even share the same 
financial mechanism.163 For instance, the Global Environment 
Facility services a range of environmental conventions, including 
the UNFCCC and the CBD. By implementing crosscutting 
programmes, it could simultaneously serve various regimes.164 

                                                 
161  Oberthür and Gehring 2006a: 34; see also Underdal 2002: 5-6. 
162  Chambers 2008: 139-152. 
163  Chambers 2008: 151-152. 
164  Mee et al. 2008: 808. 
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(3) Streamlined monitoring and reporting obligations. From an 
efficiency perspective, synergies can be created if monitoring and 
reporting obligations under different regimes are streamlined.165 
This could reduce data collection requirements at the national 
level, and could also decrease the administrative burden on states 
in terms of submitting reports on overlapping issues to different 
environmental conventions. 

(4) Shared supporting measures. Linking the supporting provisions of 
different agreements (related to capacity building, scientific 
cooperation, education and awareness, technology transfer, etc.) 
may lead to enhanced (cost-) effectiveness.166 The existence of 
joint programmes in these areas is therefore another indicator of 
synergistic consequences. 

(5)  ‘Positive’ diffusion and learning. The ‘robustness’ of an 
agreement (i.e., its capacity to adapt to changing circumstances) 
can be improved by learning from the experiences and practices of 
other regimes or by the ability of the other regime to raise public 
support for a common cause.167 Regimes may learn from each 
other’s experiences in the formation or implementation stages. 
Although this may be difficult to prove empirically, learning may 
be observed if regime processes are closely related in terms of 
timing, participation, and scope.168 

In theory, it is possible to view synergies in a narrow or 
broader sense in a similar fashion as the distinction introduced for 
conflicts above. In a narrow sense, two norms may have synergistic 
effects. For instance, one norm may oblige states to tackle one cause 
of biodiversity loss by designating protected areas, whereas another 
norm may direct states to address another driver by taking climate 
change mitigation measures. In such cases, it is possible to speak of 
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normative reinforcement. It is also possible that two regimes overlap 
to such an extent in terms of their objectives, approaches, principles 
and norms that they exert a positive influence on each other’s 
effectiveness as a whole. This would be the case, for instance, if states 
conclude a regional environmental protection agreement aimed at 
implementing or strengthening an existing multilateral agreement.169 
However, given that normative reinforcement would also entail 
broader synergies, they are discussed in conjunction. 

Furthermore, as in the case of conflicts, it is possible that the 
aggregate effects may already be positive (actual synergies), or that 
there is a potential for synergies that remains to be captured (potential 
synergies). This leads us to a basic categorization of types of 
synergies (Table 2.2). In the following chapters, I will indicate which 
type of synergy I am referring to. 
 
Table 2.2 Two types of synergies. 

 
 Synergies 

Actual 1 
Potential 2 

 
Before moving on to discuss interaction management, it is 

worth noting that while regime interactions may lead to both conflicts 
and synergies, a third outcome is possible: that there is no 
(discernible) effect at all. This category of outcomes that are neither 
detrimental nor beneficial is usually referred to as ‘neutral’.170 

2.4 Management of Regime Interactions 

Once it has been established that two regimes are, or may be, in 
conflict, or when there are potential synergies to be captured, 

                                                 
169  Another example is the “institutional nesting” introduced by O.R. Young 1996: 

3-4. 
170  Oberthür and Gehring 2006a: 46. 
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interaction management could address conflicts or enhance synergies. 
But how should this be achieved? And who should take on this 
challenge? This section starts by exploring the first question, 
indicating the various strategies for the management of interactions. It 
provides an overview of the literature on types of interaction 
management, and then introduces the main distinction of legal and 
political approaches to interaction management. This is followed by a 
discussion of various actors that are, or may be, involved in 
interaction management. 

2.4.1 Types of Interaction Management 

Interaction management has been defined as “deliberate efforts by 
any relevant actor, group of actors, in whatever form or forum to 
address and improve institutional interaction and its effects”.171 This 
very broad definition hints at a wide variety of approaches for 
managing interactions. 

First, Oberthür identifies four levels of management. The 
highest level, overarching institutional frameworks, involves 
management going beyond the individual interacting regimes. Joint 
interaction management, in contrast, involves both interacting 
regimes, whereas unilateral management takes place by one regime 
only. Finally, autonomous interaction management may take place by 
states and non-state actors outside of the relevant regimes.172 

Second, Oberthür separates two modes of interaction 
management. The first mode, regulatory interaction management, 
“focuses on prescribing, proscribing or permitting certain behaviour, 
ascribing regulatory authority, and if paired with sufficient authority, 
implementing and enforcing measures against opposition”.173 

                                                 
171  Oberthür 2009: 373. Similarly, Stokke refers to “deliberate efforts by 

participants in tributary or recipient regimes to prevent, encourage, or shape the 
way one regime affects problem solving under another”. Stokke 2001: 11. 

172  Oberthür 2009: 375-376. 
173  Oberthür 2009: 377. 
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Enabling interaction management rather seeks to promote learning 
and capacity building.174 

Interaction management may happen before the interaction 
occurs (ex ante), or after it has taken place (ex post).175 For example, 
the use of provisions in treaties to regulate the relationship with other 
treaties may precede a (potential) interaction, whereas the resolution 
of a conflict before an international court usually takes place post 

factum (see Section 2.4.2). 
In addition to these classifications, I distinguish two main 

types of interaction management for the purposes of this study: legal 
and political approaches. These two types include an amalgam of 
strategies to manage regime interactions that correspond with the first 
two levels of interaction management identified by Oberthür 
(overarching institutional frameworks and joint interaction 
management). Legal approaches comprise a toolbox of legal 
techniques through which conflicts between treaties can be avoided 
and resolved and through which synergies can possibly be enhanced. 
These techniques may be used by judicial bodies deciding on cases 
involving overlapping agreements or by policy makers and 
negotiators in drafting or revising agreements. Political approaches 
include activities by the bodies that are part of the different regimes 
with a view to institutional coordination. While the distinction 
between legal and political approaches (or: legal techniques and 
institutional coordination) provides a clear indication of the level to 
which international law can be relevant in addressing interactions, it 
should be made clear upfront that the two categories are inter-related: 
attempts to address interactions through legal techniques will involve 
political processes and may have political ramifications; conversely, 
coordination efforts may have legal implications as well.176 
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This section provides an introduction to the various 
possibilities under these two broad headings. In addition, it explains 
how state and non-state actors could engage in the lowest level of 
interaction management: autonomous interaction management. 
Lastly, it contains an indication of how to determine the 
successfulness of types of interaction management. 

2.4.2 Legal Techniques 

Legal techniques are primarily aimed at dealing with conflicts 
between treaties, rather than capturing synergies, although some of 
the techniques discussed below could be used for both purposes. 
Within the legal techniques targeted explicitly at conflicts, one can 
distinguish between conflict avoidance and conflict resolution 
techniques.177 Put simply, conflict avoidance tools have the result that 
there is no conflict – in the narrow, legal sense described in Section 
2.3.1 – whereas conflict resolution tools determine which norm 
prevails in case there is such a conflict. 

The ILC holds an optimistic view of the role that legal 
techniques can play in addressing conflicts: 
 

The very effort to canvass a coherent legal-professional technique 
on a fragmented world expresses the conviction that conflicts 
between specialised regimes may be overcome by law, even as the 
law may not go much further than require a willingness to listen to 
others, take their points of view into account and to find a reasoned 
resolution at the end.178 

 
The extent to which this positive assessment applies to 

managing regime interactions in global climate governance will be 
discussed in subsequent chapters. This section first introduces the 
various legal techniques, starting with conflict avoidance tools (treaty 
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changes and drafting and treaty interpretation), followed by conflict 
resolution techniques (conflict clauses and priority rules). Important 
rules regarding the use of these techniques can be found in the Vienna 
Convention on the Law of Treaties. This ‘treaty on treaties’ is not 
exhaustive on the rules of conflict avoidance and resolution, but the 
relevant provisions of the Vienna Convention will be referred to. 

Treaty Changes and Drafting 

Perhaps the most straightforward route (on paper) towards enhancing 
the compatibility of two treaties is changing one or both treaties. This 
is possible, first of all, through amendment of a treaty. Amendment 
procedures normally differ for each treaty.179 The Agreement 
Establishing the WTO, for instance, requires acceptance by all WTO 
members.180 In contrast, an amendment to the UNFCCC needs to be 
adopted by consensus and, failing that, by a three-fourths majority 
vote.181 Amendments can be problematic as they may require 
negotiations as lengthy (or lengthier) as the negotiations of the 
original treaty. Furthermore, if amendments are not agreed upon 
unanimously, they create different and complex legal relationships 
between those parties accepting the amendment, and between them 
and the parties that do not accept the amendment.182 

States party to one of the treaties may also decide to conclude 
an inter se agreement modifying a treaty. The Vienna Convention on 
the Law of Treaties allows such agreements if these are provided for 
in a treaty, or if these do not affect other parties or undermine the 
treaty’s objectives.183 This modification does not apply to third 

                                                 
179  Art. 39-40 Vienna Convention on the Law of Treaties. 
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181  Art. 15.3 UNFCCC. 
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parties, and would thus address the relationship to the extent that 
states are a party to both the modified treaty and the other treaty.184 

Although not precisely a modification of a treaty, another 
(drastic) form of dealing with the relationship of two treaties is by 
ending one of them. This could happen in the form of withdrawal 
from a treaty by one or more states, meaning that the tensions 
between two treaties will cease to exist at least for these countries. 
Alternatively, a treaty may be terminated under special conditions. 
Generally, if there is consent by all parties, withdrawal or termination 
is possible.185 A treaty may also be terminated by the conclusion of a 
later treaty between all the parties relating to the same subject 
matter.186 Finally, it may be possible that a party suspends or 
terminates the treaty when another party is in breach of the treaty 
because of compliance with another treaty’s provisions.187 However, 
these options treat the symptoms rather than the underlying problems, 
as they result in a bilateral approach to addressing multilateral 
conflicts.188 

While treaty modification (or termination) is thus one of the 
tools available in the legal toolbox for managing interactions, like 
lawmaking it is essentially political in nature, as treaty changes will 
be preceded by a political process of (re-)negotiation. This is one 
example in which the line between political and legal approaches to 
interaction management is blurred. 

                                                 
184  Interestingly, while inter se agreements have been discussed as a potential 

source of conflict in legal scholarship (i.e., are inter se agreements in conflict 
with multilateral treaties?), they have only occasionally been discussed as a 
possibility to manage regime interactions. See, e.g., Pauwelyn 2003a: 299-326; 
ILC 2006: paras. 295-323. 
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Treaty Interpretation 

Treaty interpretation is a technique that judicial bodies as well as 
diplomats and government officials may apply to harmonize two 
norms that seem to be in conflict.189 Interpretation cannot resolve 
‘genuine’ conflicts – cases in which compliance with one norm leads 
to breach of another190 – and will always be limited to providing 
meaning to a term in a treaty that is insufficiently clear.191 This means 
that the provision in another treaty must in some way be related to the 
ambiguous provision. It also means that the interpreted rule cannot 
simply be replaced by another provision. The main rules on how to 
interpret treaties are found in Articles 31 and 32 of the Vienna 
Convention on the Law of Treaties. 

Article 31 of the Vienna Convention provides basic 
interpretation rules, stipulating that the ordinary meaning, context, 
object and purpose of a treaty are to be taken into consideration.192 
These rules provide scope for harmonizing two seemingly 
incompatible treaties. For instance, using a textual interpretation, 
examining the ordinary meaning of provisions as well as their (treaty) 
context, could indicate how parties intended to ensure compatibility 
between different treaties when negotiations were concluded. 
However, this can only happen within the boundaries provided by the 
text of the treaty.193 A teleological interpretation could take into 
account the broader objectives of a treaty, thereby accommodating the 
goals of another treaty.194 In other words, even though a specific part 
of a treaty may seem to be incompatible with another treaty, their 
broad objectives may align. 
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The Vienna Convention on the Law of Treaties also offers 
more dynamic interpretation rules, specifying that interpretation 
should take into account (a) any subsequent agreement between the 
parties on interpretation of the treaty, (b) any subsequent practice in 
the application of the treaty, and (c) “any relevant rules of 
international law applicable in the relations between the parties”.195 

The first part of this provision refers to a possible ‘authentic 
interpretation’ that parties may adopt. ‘Any subsequent practice’ by 
states could indicate a tacit agreement on how to interpret certain 
provisions. However, verifying the existence of such an agreement 
would be difficult, as “the tacit agreement must also be documented 
by equally tacit concerted action in regard to the implementation of 
the agreement”.196 Where they are explicitly or implicitly mandated to 
do so, decisions by treaty bodies – such as the Conferences of the 
Parties to multilateral environmental agreements – could possibly be 
regarded as ‘subsequent practice’.197 However, given the uncertain 
legal status of activities by treaty bodies,198 the role of treaty bodies is 
further discussed under the heading of ‘institutional coordination’ in 
Section 2.4.3. 

The ILC has stressed in particular the relevance of Article 
31.3(c) of the Vienna Convention. This interpretative axiom is at the 
core of what has been termed the “principle of systemic 
integration”.199 Although there is a certain harmonizing appeal to the 
provision, no such principle has yet been explicitly recognized under 
general international law, and it still lacks an authoritative 
formulation.200 It might therefore be more prudent to consider 

                                                 
195  Art. 31.3 Vienna Convention on the Law of Treaties. 
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systemic integration an aspiration or objective rather than a principle. 
Still, the notion finds some support in rules of treaty interpretation 
and also past case law.201 

A key question in the context of Article 31.3(c) is whether the 
‘relevant rules of international law’ must be in place at the time of the 
adoption of a new treaty or at the time of interpretation. The latter 
allows for a more ‘evolutionary approach’ to treaty interpretation, and 
is arguably appropriate when interpreting terms that are likely to 
evolve over time.202 This evolutionary approach to treaty 
interpretation need not be limited to Article 31.3, however.203 

Conflict Clauses 

The starting point in resolving conflicts between treaties is finding out 
whether states have sought to regulate these through conflict (or: 
savings) clauses.204 The general purpose of these clauses is to clarify 
the relationship between treaties. They can be found either in the main 
body of a treaty, or in its preamble.205 There is a wide variety of 
possible formulations of conflict clauses, the most important of which 
are discussed here. 

First, conflict clauses may grant priority to (specific) existing 
or future treaties, or both of these. This subordination possibility is 
(somewhat superfluously) affirmed by the Vienna Convention on the 
Law of Treaties, which states that “[w]hen a treaty specifies that it is 
subject to, or that it is not to be considered as incompatible with, an 
earlier or later treaty, the provisions of that other treaty prevail”.206 
Treaties stipulating priority for existing treaties usually frame this by 
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stating that the new treaty does not affect existing ones.207 An 
example of a treaty granting priority to future agreements is Article 
3.1 of the Convention on the Non-Navigational Use of Watercourses, 
which allows states to enter into new agreements adjusting the 
provisions of that treaty.208 Giving priority to all other treaties is rare, 
and is usually phrased in a way suggesting that different treaties do 
not affect each other.209 

Second, conflict clauses may claim priority over (specific) 
existing, future treaties, or over all treaties. An example of the first 
case is Article 311.1 UNCLOS, which claims priority of UNCLOS 
over specific earlier treaties on the law of the sea.210 The same 
Convention also exemplifies the second case by indicating that future 
agreements modifying or suspending provisions of UNCLOS cannot 
undermine the central provisions of the treaty.211 The third case is 
most famously expressed in the UN Charter, which claims priority 
over all other international legal instruments.212 

Third, conflict clauses may determine priority on the basis of a 
seemingly objective indicator. For instance, various human rights 
treaties contain a clause granting priority to the ‘more favourable’ 
treaty in terms of human rights protection.213 Several environmental 
treaties contain similar provisions allowing for the treaty with the 
highest level of environmental protection to prevail.214 However, it is 
often unclear what these provisions entail exactly. 

A few caveats should be made at this stage about the use of 
conflict clauses. First, as conflict clauses are part of a treaty, they do 
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not apply to non-parties. In case of identical memberships, the 
relationship should be clear. However, when there are more or fewer 
parties in one treaty, the claim of priority or subordination only 
applies to those states that are parties to both treaties.215 Second, 
conflict clauses may also be unable to clarify the relationship between 
treaties if they are unclearly or ambiguously phrased, thus not 
enabling the identification of a prevailing treaty. Third, adopting a 
treaty that contravenes another’s treaty conflict clause does not 
necessarily make the new treaty null and void.216 Finally, they are not 
often used in judicial practice. As Jake Werksman notes 
pessimistically, they may even never be applied “in the absence of a 
single, unifying dispute settlement system”.217 

Priority Rules 

If a normative conflict cannot be avoided by treaty changes or 
interpretation, or resolved by conflict clauses, international law 
provides various rules for conflict resolution. The status of these rules 
in international law is not entirely clear.218 What is clear is that they 
are in principle available for the resolution of norm conflicts, and that 
they reflect the ‘holy trinity’ of the contractual freedom of states, the 
principle of pacta sunt servanda,219 and the principle of pacta tertiis 

nec nocent nec prosunt
220.221 It is beyond the scope of this chapter to 
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describe and assess all conflict resolution rules in detail.222 This 
section therefore focuses on some of the most well-known priority 
rules, which can broadly be described with reference to the Latin 
terms lex superior, lex posterior, and lex specialis. Each of these is 
discussed below. 

Lex superior 

The maxim lex superior derogat lex inferiori refers to the priority of 
hierarchically superior norms. Application of this maxim presupposes 
that there is or can be a normative hierarchy in international law. 
However, it is generally assumed that, with the possible exception of 
Article 103 of the UN Charter and jus cogens, there is no hierarchy of 
norms in international law.223 

Article 103 of the UN Charter states that “[i]n the event of a 
conflict between the obligations of the Members of the United 
Nations under the present Charter and their obligations under any 
other international agreement, their obligations under the present 
Charter shall prevail”.224 As noted above, since Article 103 is part of a 
treaty, it can also be seen as a far-reaching conflict clause. Although 
the legal consequences for acts contravening this clause (i.e., adopting 
a treaty that contradicts the UN Charter) are not entirely clear, most 
scholars seem to agree that the UN Charter does not make the 
conflicting treaty null and void.225 

The idea of jus cogens, or peremptory norms from which no 
derogation is possible, is well accepted in international law. The 
possible contents of jus cogens, though, are not.226 The Vienna 
Convention on the Law of Treaties contains two provisions that 
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reflect the concept. Article 53 states that “[a] treaty is void if, at the 
time of its conclusion, it conflicts with a peremptory norm of general 
international law”. Such a peremptory norm, it continues, “is a norm 
accepted and recognized by the international community of States as a 
whole as a norm from which no derogation is permitted and which 
can be modified only by a subsequent norm of general international 
law having the same character”.227 In addition, Article 64 stipulates 
that “[i]f a new peremptory norm of general international law 
emerges, any existing treaty which is in conflict with that norm 
becomes void and terminates”.228 The fact that there is no list of 
peremptory norms, and no agreement on the criteria for listing such 
norms, means that the substantiation of jus cogens primarily takes 
place through state practice and international case law.229 
International norms generally have to fulfil strict criteria to qualify, 
but there is a possibility that some norms of international 
environmental law may constitute jus cogens in the future.230

 

Lex posterior 

Another well-known maxim, lex posterior derogat legi priori, 
essentially means that the more recent norm prevails over the older 
norm. While not mentioned as such, the Vienna Convention on the 
Law of Treaties has effectively codified the notion of lex posterior by 
stating that “[w]hen all the parties to the earlier treaty are parties also 
to the later treaty (...), the earlier treaty applies only to the extent that 
its provisions are compatible with those of the latter treaty”.231 The 
notion is based on the idea that the will of states may change over 
time and that new treaties derogating from older ones reflect this 
‘new’ will. This assumption is valid if the membership of both treaties 
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228  Art. 64 Vienna Convention on the Law of Treaties. 
229  ILC 2006: paras. 374-376. 
230  As argued, for instance, by Kornicker Ulhmann 1998: 104. 
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is identical, for instance in the case of two bilateral treaties between 
the same states, or between two multilateral treaties with the same 
membership.232 This means that the lex posterior rule can be applied 
to a limited number of cases of conflict only.233 

Crucially, the maxim introduces a temporal question: when is 
a treaty concluded? The Vienna Convention does not state whether 
the lex posterior rule (or, for that matter, a conflict clause) refers to: 
the date when negotiations finish, the date of adoption of a treaty, the 
date of opening for signature, the date of entry into force, the date of 
signature, ratification or accession by states, etc.234 Determining this 
is particularly difficult if the point of time of adoption is different for 
different countries235 – a situation not uncommon in international 
environmental law. 

Lex specialis 

Lastly, the maxim lex specialis derogat legi generali refers to a 
priority rule of ‘special’ norms over general norms.236 Unlike the 
priority of jus cogens and the lex posterior maxim, no explicit 
reference is made to lex specialis in the Vienna Convention, although 
its basis in domestic law can be traced back to Roman times, and 
scholars have discussed it in the context of international law since the 
very beginning.237 The rule reflects the idea that the more special 
norm offers the “closest, detailed, precise and strongest expression of 
State consent”,238 and is most appropriate for particular 
circumstances. The rule could refer to a special norm providing a 
more detailed elaboration or application of the general norm – in 

                                                 
232  Vranes 2009: 56. 
233  Wolfrum and Matz 2003: 153-154. 
234  Vierdag 1988. 
235  Vranes 2009: 60-61. 
236  See, generally, Lindroos 2005. 
237  ILC 2006: paras. 59-61; Vranes 2009: 63-64. 
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which case there is not really a conflict between norms.239 Two norms 
could also apply to the same set of facts but point in different 
directions, without any clear hierarchical relationship. In this case, lex 

specialis can come into play as a conflict-resolution technique.240 
The key question here is which of the norms is more ‘specific’ 

or ‘particular’. This may be straightforward in some cases. For 
example, a protocol or other agreement implementing a framework 
treaty should arguably prevail over the more general framework 
agreement.241 However, such cases will be rare, given the usually 
close interdependence between these types of treaties (e.g., the 
UNFCCC and the Kyoto Protocol). They rather represent the first 
type of lex specialis mentioned above, where one norm applies or 
elaborates upon another. The second type poses a more difficult 
challenge: dealing with treaties (or norms in treaties) that do not 
appear to have a clear relationship to each other, but still apply to the 
same set of facts. The ‘speciality’ or ‘generality’ will depend on the 
facts of the case, and are likely to be in the eye of the beholder. As the 
ILC notes, “[t]hat assessment is dependent on and makes constant 
reference to evaluative judgements of what is central and what 
marginal to a case, what aspects of it should be singled out and what 
aspects may be glossed over”.242 Breaking down by specific norm is 
helpful, however. This is, for instance, how Vranes argues that the 
provisions restricting trade in ozone depleting substances in the 
Montreal Protocol are lex specialis vis-à-vis the more general trade 
rules in international trade law, whilst noting his conclusions do not 
hold for the Montreal Protocol as a whole.243 However, even in this 
arguably clear-cut case, it depends on how one approaches the issue. 
International trade law also contains rather specific norms about 
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240  ILC 2006: para. 57. 
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regulating trade; if these are applicable in relation to the trade 
restriction in an environmental treaty, they may equally be regarded 
as lex specialis.244 

2.4.3 Institutional Coordination 

Types of Institutional Coordination 

Beyond the legal techniques described above, interaction management 
can also take place through coordination and cooperation between 
decision-making and administrative bodies of the regimes involved in 
the interactions. Such coordination may come very close to the legal 
techniques discussed in the previous section. For instance, COP 
decisions with relevance to another regime can be regarded as a form 
of treaty interpretation in the sense of the Vienna Convention on the 
Law of Treaties (see below).245 The line between legal techniques and 
institutional coordination is even thinner in the case of treaty changes: 
the negotiation process leading up to such changes could be seen as a 
form of institutional coordination, whereas the outcome of such a 
process could be seen as state actors applying a legal technique. 

‘Coordination’ could range from loosely coupled 
arrangements to tightly integrated systems.246 Coordination is 
possible between (groups of) actors involved in the interacting 
regimes with a view to addressing conflicts and enhancing synergies 
without resorting to legal means (e.g., dispute settlement 
mechanisms). Institutional coordination can take many forms, but for 
the purposes of this thesis I use the following categorizations: 
(1) Unilateral or joint. In line with Oberthür’s distinction between 

unilateral and joint interaction management, it is possible to 
distinguish institutional coordination involving actors in only one 
of the interacting regimes, and joint coordination involving both 

                                                 
244  See also Safrin 2002: 606. 
245  See Churchill and Ulfstein 2000: 641. 
246  Jordan and Schout 2006: 40-44, referring to Metcalfe 1994. 
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regimes.247 The former includes unilateral decisions adopted 
under one regime that affect the outcomes of the interactions, but 
comprises also other (administrative) actions within the 
institutional boundaries of one regime. The latter necessarily 
involves communication between the two interacting regimes. 

(2) Ad hoc or structural.248 At times, coordination consists of a one-
off political effort in response to current affairs or a decision in 
another regime. This could be limited to a unilateral 
acknowledgement of the changes in another regime, or could 
entail a response to it. It could also involve the exchange of 
information without any follow-up. Coordination could also be 
more structural, by establishing ongoing relationships between the 
interacting regimes, or by dealing with those interactions through 
an overarching structure. This could be done, for instance, by 
putting in place a consultation mechanism between the different 
regimes. Far-reaching forms of structural coordination could 
include the establishment of a permanent body or organization to 
manage interactions. In international environmental law, the 
United Nations Environment Programme (UNEP) is such a 
permanent body that is mandated “[t]o further the development of 
its international environmental law aiming at sustainable 
development, including the development of coherent interlinkages 

among existing international environmental conventions”.249 Even 
more structural forms of coordination have been proposed, such as 
clustering different treaties, or creating a World Environment 
Organization.250 

(3) Legal basis. This is important in two respects. First, there is the 
question of legal personality of treaty bodies, which would allow 
such bodies to enter into formal contractual arrangements 

                                                 
247  Oberthür 2009: 376. 
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specifying inter-institutional coordination.251 For instance, treaty 
bodies could enter into a formal arrangement by concluding a 
Memorandum of Understanding or Memorandum of 
Cooperation.252 However, they can also exchange information or 
communicate through informal channels, or coordinate informally 
through observing meetings organized under the umbrella of 
another regime.253 Second, treaties occasionally spell out the 
purpose of coordination efforts in detail – i.e., they provide a clear 
mandate for coordination. Other provisions, however, are more 
open-ended regarding the outcomes, and do not suggest a specific 
course of action in terms of institutional coordination. 

(4) Treaty bodies involved. Coordination may involve: the decision-
making bodies of regimes, such as the COPs of environmental 
treaties; administrative bodies, such as the secretariats; or judicial 
bodies, such as the dispute settlement bodies of the WTO. These 
actors are discussed in turn below. 

Actors in Institutional Coordination 

Decision-making bodies 

Because of their intergovernmental nature, activities of decision-
making bodies – such as COPs – could have an important impact on 
the interaction. These bodies could adopt decisions addressing an 
existing or looming conflict, or enhance synergies with another 
regime. If a particular conflict is caused by the action of a decision-
making body in the first place, another decision could seek to 
‘overrule’ the first decision. But a decision could also be adopted to 
respond to policy developments in the other regime, possibly with a 
view to counteract the effects of those developments.  
                                                 
251  Chambers 2008: 60-66; see also Desai 2010: 133-170. 
252  Wolfrum and Matz 2003: 173-174; Chambers 2008: 66-67; Scott 2011: 192-

200. 
253  Although observership is often based on a formal act (accreditation as an 

observer) by a regime’s decision-making body. 
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As noted above, COP decisions can amount to treaty 
interpretation through a ‘subsequent agreement’ under Article 31.3(a) 
or ‘subsequent practice’ by parties under Article 31.3(b) of the 
Vienna Convention on the Law of Treaties. Through interpretation, 
COP decisions can clarify ambiguous provisions of the underlying 
treaties,254 with a view to harmonizing two treaties. 

Activities by the decision-making bodies could also be seen as 
international lawmaking. For instance, Jutta Brunnée suggests that 
“[a] distinctive feature of [multilateral environmental agreement]-
based law-making processes is that they take place under the aegis of 
the treaty’s institutional core, the COP”.255 Brunnée points out that, 
from a formal point of view, lawmaking by treaty bodies might be 
considered based on a form of implied state consent.256 However, 
treaty body activities are hardly ever entirely autonomous. Expanding 
on Brunnée’s work, Annecoos Wiersema concludes that “consensus-
based COP activity (…) cannot be seen as giving rise to stand-alone 
legal or even political obligations” and that COP decisions “hold little 
meaning but for their connection to the treaty”.257 It is thus evident 
that the legal force of COP decisions is intrinsically connected to the 
treaty obligation upon which they are based. The question of whether 
COP decisions amount to lawmaking thus necessitates a case-by-case 
analysis.258 The more important point, however, is that COP decisions 
are not devoid of normative substance,259 and in practice may have a 
                                                 
254  Churchill and Ulfstein 2000: 641; Brunnée 2002: 31. 
255  Brunnée 2002: 4; see also Churchill and Ulfstein 2000; Brunnée 2005; 

Wiersema 2009. 
256  Brunnée 2002: 23-31. 
257  Wiersema 2009: 245; see also Fitzmaurice and Elias 2005: 262 (referring to the 

Kyoto Protocol provisions on flexible mechanisms as “enabling clauses” for 
subsequent decisions by the treaty bodies); and Brunnée 2002: 24 (referring to 
“enabling provisions”). 

258  See also Röben 2000: 374. 
259  Following the ex ante approach to soft law (which views soft law/hard law as a 

continuum rather than as two binary choices; see Section 2.2.3), it is also 
possible to classify COP decisions as soft law. However, this would simplify the 



ANALYTICAL FRAMEWORK 

95 

significant impact on the behaviour of state and non-state actors and 
may thereby influence the relationship between two regimes. 

Decision-making bodies often delegate activities involving 
communications with another regime to its administrative bodies (see 
below). However, they may also be more directly involved – meaning 
that joint decision-making is possible. For instance, in 2010 the 
decision-making bodies of three (autonomous) multilateral 
environmental agreements – the Basel Convention on the Control of 
Transboundary Movements of Hazardous Wastes and their Disposal, 
the Rotterdam Convention on the Prior Informed Consent Procedure 
for Certain Hazardous Chemicals and Pesticides in International 
Trade, and the Stockholm Convention on Persistent Organic 
Pollutants – convened in an extraordinary meeting, leading to a set of 
‘omnibus decisions’ adopted under each of the treaties. The decisions 
endorsed a number of ways in which further synergies between the 
conventions could be pursued, primarily emphasizing the potential for 
efficiency improvements through, for instance, the appointment of a 
joint head to the bureaucracies, and the identification of joint 
services.260 

Bureaucracies 

Bureaucracies, such as the UNFCCC secretariat, are important actors 
in international environmental governance, yet they have largely 
flown under the radar of analysts.261 Studies by international relations 
scholars show that bureaucracies can exert different types of 
influence: (i) cognitive influence, where bureaucracies affect the 

                                                                                                                  
role of COP decisions, and “[obscure] what COP activity is actually doing in 
relation to the underlying treaty obligation”. Wiersema 2009: 264. 

260  UNEP 2010: Annex I, paras. II.3 and III.3; see Scott 2011: 205-207.  
261  See the various contributions in Biermann and Siebenhüner 2009b. In line with 

Biermann and colleagues, I differentiate between bureaucracies and 
international organizations. With bureaucracies, I refer here to the administrative 
apparatus of a specific regime. See Biermann et al. 2009: 39-40. 
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knowledge and belief systems of political actors; (ii) normative 
influence, where bureaucracies affect the normative development of a 
regime; and (iii) executive influence, where bureaucracies assist 
countries in implementing international agreements.262 

Bureaucracies can be regarded as key actors ‘behind the 
scenes’ in managing interactions. Although their influence on the 
individual regimes they are tied with is becoming clearer, their role in 
managing the relationships between different regimes remains under-
researched.263 Bureaucracies may be able to exert the types of 
influence mentioned above also in managing interactions. With 
respect to cognitive influence, secretariats could raise awareness of 
interactions and their consequences. Regarding normative influence, 
secretariats could seek to influence rule development in one or both of 
the interacting regimes. In terms of executive influence, secretariats 
could help build capacity in countries to ensure that countries meet 
commitments under the interacting regimes. 

The involvement of bureaucracies in interaction management 
raises several legal questions. As noted above, a first question is 
whether secretariats have the legal capacity to enter into formal 
external cooperation agreements. This has been examined in depth by 
Robin Churchill and Geir Ulfstein, who conclude that the treaty 
bodies of multilateral environmental agreements “have implied 
powers to act on the external plane, including the capacity to enter 
into treaties when necessary to carry out their functions”.264 
Specifically with respect to secretariats, Bradnee Chambers argues 
that while the legal personality of secretariats may not be entirely 
clear, their power “would certainly include entering into agreements 
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functions identified by Mathiason 2007: 17-22 (regime creation; mobilization of 
information; norm enforcement; direct service provision; internal management). 

263  Notable exceptions include Jinnah 2010; 2011. 
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of collaboration with other [multilateral environmental agreements] 
where there is a clear overlap or interest”.265 

Depending on their specific mandates, bureaucracies can 
engage in a bilateral dialogue with other administrative bodies. This 
could take place through the formal method of Memoranda of 
Understanding/Memoranda of Cooperation, or informally. There is 
some debate about the legal nature of Memoranda of 
Understanding/Memoranda of Cooperation and other formal 
agreements between bureaucracies. Chambers, for example, argues 
that they are “international agreements under international law”.266 
Rüdiger Wolfrum and Nele Matz-Lück, in contrast, note that they are 
“not legally binding treaties but are only politically binding upon the 
participating institutions”.267 Ulfstein occupies the middle ground, 
arguing that “internationally binding agreements are not necessary or 
desirable for such coordination between secretariats”.268 None of the 
authors is necessarily wrong: Memoranda of 
Understanding/Memoranda of Cooperation are unlikely to have the 
same legal nature as legally binding agreements between states; 
however, depending on their substance, they may well have binding 
effects on the bureaucracies.269 

In some cases, specific forums have been established for the 
secretariats of multilateral environmental agreements, allowing for a 
more structural discussion about regime overlaps. For instance, the 
CBD has been involved in the creation of two ‘liaison groups’, in 
which it participates alongside the secretariats of various other 
environmental treaties. A Biodiversity Liaison Group, which 
comprises the secretariats of six biodiversity-related conventions, was 
established in 2004, and seeks “to enhance synergies and reduce 
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inefficiencies”, mainly at the national level.270 The 2001 Joint Liaison 
Group, which will be discussed in more detail in Chapter 4, involves 
the secretariats of the three ‘Rio Conventions’ (the CBD, the 
UNFCCC, and the UN Convention to Combat Desertification). 
Another example in the area of global environmental governance is 
the Collaborative Partnership on Forests, which seeks to foster 
collaboration between 14 organizations with “substantial programmes 
on forests”, including the secretariats of several regimes.271 

Moreover, there has been activity at the United Nations level 
with a view to fostering coordination among UN bureaucracies. In the 
area of international environmental governance, there is an important 
role for the United Nations Environment Programme (UNEP).272 
However, in addition, various inter-agency coordination mechanisms 
have been established within the UN. For instance, climate change is 
one of the thematic areas of the United Nations Chief Executives 
Board for Coordination, which established a Climate Change Action 
Framework in 2011.273 However, the UNFCCC Executive Secretary 
does not form a part of this group. More generally, as Chambers 
finds, “secretariats [of multilateral environmental agreements] are 
isolated from the internal UN coordination mechanisms, since there 
are no financial regulatory incentives”.274 Rather than depending on 
overarching structures for coordination, the bureaucracies of 
multilateral environmental agreements thus play an important role 
themselves. 
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Dispute settlement bodies 

It may seem strange to mention dispute settlement bodies in a section 
on institutional coordination, given the earlier discussion of legal 
techniques which seem, at first sight, more applicable to these bodies. 
However, there is scope for institutional coordination involving 
dispute settlement bodies without resorting to the legal techniques 
discussed above. The aim of this coordination would normally be to 
enhance the understanding of adjudicators of other regimes. This 
could happen various ways, including consultations with experts. 
These could be scientific experts, experts from other international 
organizations, as well as non-governmental organizations or other 
actors (through amicus curiae briefs).275 

2.4.4 Autonomous Interaction Management 

Legal techniques and institutional coordination, as described above, 
cover most forms of ‘collective interplay management’276 – i.e., 
interaction management that goes beyond implementation by 
individual actors, such as governments, civil society, businesses, or 
public-private partnerships. However, choices made by individual 
state and non-state actors in response to regime interactions may be 
equally – or perhaps even more – important, and constitute a form of 
‘autonomous’ interaction management. The difference between mere 
implementation of international agreements and autonomous 
interaction management is that the latter is undertaken with a view to 
addressing the relationship between two regimes. 

The most straightforward rationale for autonomous interaction 
management would be enhancing the mutual supportiveness of two 
regimes. For a state, this rationale could be based on the notion of 
pacta sunt servanda: states are supposed to implement the different 
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international agreements they entered into in good faith. However, 
autonomous interaction management may also be undertaken with a 
view to confirm inconsistency. In this regard, Oberthür mentions the 
example of a state adopting a trade-related environmental measure 
with a view to provoking “either tacit acceptance by other actors or a 
decision under the WTO dispute settlement procedure that explicitly 
permits such restrictions under WTO law”.277 

Non-state actors may also be involved in autonomous 
interaction management. For instance, environmental non-
governmental organizations that seek to reconcile the objectives of 
various environmental regimes may seek to raise awareness, or 
implement projects on the ground that take into account aspects of the 
various regimes.278 Similarly, it has been argued that public-private 
partnerships involving both state and non-state actors can play a vital 
role in interaction management.279 

2.4.5 Determining the Effectiveness of Interaction 

Management 

The different typologies facilitate an analysis of interaction 
management activities, but leave a very important question 
unanswered: when is interaction management effective? This question 
can be approached in various ways. 

First, one could deem interaction management successful if it 
raises awareness and increases knowledge among relevant (state and 
non-state) actors about the issues of overlap between different 
regimes, and the consequences of regime interactions.280 Although a 
shared understanding of interactions could more accurately be seen as 
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a condition for effective interaction management,281 it constitutes a 
first-level indicator of the performance of interaction management. 

Second, interaction management could be considered effective 
if it results in efficiency gains. These gains could be achieved by 
lower the costs of participation in both regimes, for instance, if 
diverging obligations (e.g., reporting) or activities (e.g., scientific 
research) are streamlined.282 

Third, a more ambitious approach would relate interaction 
management to notions of regime effectiveness, arguing that if the 
effectiveness of one of the regimes is enhanced, the management 
efforts are successful. It could also be argued that interaction 
management is successful if the effectiveness of both regimes is 
enhanced – or, at the very least, the effectiveness of both regimes is 
not reduced.283 However, evaluating how interaction management 
performs with reference to notions of regime effectiveness will face 
the same challenges I noted above for studies on regime effectiveness 
generally, compounded by the fact that it will be even more difficult 
to identify the causal mechanism by which interaction management 
has altered the consequences of regime interactions. 

Fourth, the performance of interaction management efforts 
could be assessed by determining whether a normative conflict has 
been avoided or resolved, without any preference given to how this 
has happened. This could, for instance, be the case, if a court applies 
one of the conflict resolution rules to a specific conflict, thereby 
indicating that one of the two interacting regimes prevails. 

The fifth and most ambitious approach would be to relate 
interaction management to an overarching objective or, as Jeffrey 
Dunoff puts it, a “redemptive narrative” for reconciling two 
regimes.284 The concept of sustainable development has been 
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suggested as such an overarching objective,285 but other options (e.g., 
human rights, jus cogens, obligations erga omnes) or approaches 
(e.g., global constitutionalism286) are also conceivable. However, the 
identification of such narratives is challenging, as they can themselves 
become part of the struggle between regimes.287 

What becomes clear is that operationalizing most of these 
alternatives is fraught with difficulties and will depend on subjective 
value judgements of what the outcomes should be of regime 
interactions. While acknowledging the inherent limitations and 
subjectivity of any overarching standard for determining the 
effectiveness of interaction management, the following pragmatic 
approach, which comprises several of the abovementioned 
possibilities, will be applied in the subsequent chapters to determine 
the impact of interaction management. For all three chapters, 
interaction management will be deemed (at least partially) effective if 
it can be shown: (i) that it fosters a shared understanding of the 
regime interactions and their consequences; (ii) it leads, or may lead, 
to efficiency gains that reduce the burden of simultaneous 
implementation of both regimes; and/or (iii) that a normative conflict 
has been avoided or resolved. 

2.5 Conclusions 

In this chapter I have laid the groundwork for the following chapters 
by: introducing the key concepts used in this thesis; explaining how 
and with which effects overlapping regimes can influence each other; 
and showing a variety of ways in which such regime interactions can 
be managed with a view to addressing conflicts and enhancing 
synergies. A number of inferences can be drawn at this stage. 

First, ‘fragmentation’ is useful as an analytical concept 
describing a state of international affairs in which multiple regimes 
                                                 
285  Voigt 2008a. 
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overlap in terms of their subject matter, although one needs to be 
mindful of the fact that the term can be used to serve particular 
agendas. The consequences of fragmentation may be either beneficial 
or detrimental, depending on whether one adopts the perspective of 
actors in one of the regimes, or a more systemic perspective. 

Second, the fragmented state of international law and 
governance makes interactions between institutions increasingly 
likely. There are various ways to classify interactions, and the chapter 
has provided a non-exhaustive overview of different typologies of 
interactions. These typologies provide insights into several key 
distinctive features of interactions that could help determine how 
interactions could best be managed. Table 2.3 provides a 
summarizing overview. Where possible, these features will be 
identified in the following chapters, and I will return to them in the 
synthesis presented in Chapter 6. 
 
Table 2.3 Distinctive features of interactions. 

 
Distinctive feature Options 

Object Soft law/Hard law 
Causal mechanism Cognitive interaction/Interaction through 

commitment/Behavioural interaction/ 
Impact-level interaction 

Intentionality Intentional/Unintentional 
Consequence  Conflict/Synergy/Neutral 

 
Third, the chapter has explained how the consequences of 

regime interactions could be conflicting or synergistic, and has 
provided an in-depth exploration of the notions of both ‘conflict’ and 
‘synergy’. I have argued that conflicts could be viewed from a narrow 
(norm-based) and a broad (policy-based) perspective. The former has 
been the focus of most international lawyers, whereas the latter better 
captures the wider variety of possible relationships between different 
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regimes.288 In addition, the chapter has explained that conflicts and 
synergies may have manifested themselves (‘actual’ conflicts/ 
synergies) or that they may still need to materialize (‘potential’ 
conflicts/synergies). 

Fourth, the chapter provides a framework for analyzing how 
these interactions can be managed. It has provided an overview of the 
various techniques that can be found in the legal toolbox, 
distinguishing between conflict avoidance and conflict resolution 
techniques. In addition, it has discussed various forms of institutional 
coordination, as well as the different types of actors that can be 
involved in such coordination. In addition to these forms of 
‘collective interaction management’, the chapter also briefly touches 
upon the notion of ‘autonomous’ interaction management, which does 
not involve the interacting regimes or overarching institutional 
structures. 

Finally, the chapter has provided an indication of the 
difficulties associated with providing an objective indication of the 
effectiveness of interaction management, explaining how the focus of 
this thesis will instead be on indications of shared understanding of 
regime interactions, efficiency gains, and the avoidance or resolution 
of normative conflicts. 

The following chapters will apply the analytical framework 
outlined in this chapter to three pertinent cases in global climate 
governance, focusing on interactions between the UN climate regime 
and: minilateral clean technology agreements (Chapter 3); the 
Convention on Biological Diversity (Chapter 4); and the World Trade 
Organization (Chapter 5). In each chapter, I will look specifically at 
the consequences (in terms of conflicts and/or synergies) of regime 
interactions, as well as at the potential for legal techniques, 
institutional coordination and autonomous interaction management to 
address actual or potential conflicts and to enhance synergies. I will 
return to the classifications introduced here in Chapter 6. 
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Chapter 3 

 

The UN Climate Regime and  

Minilateral Clean Technology Agreements 

This chapter presents the first case study, analyzing regime 
interactions within a narrowly-defined, single issue area. More 
specifically, the chapter focuses on interactions between the 
multilateral UN climate regime and ‘minilateral’1 regimes in the same 
issue area, as exemplified by minilateral clean technology 
agreements. The chapter seeks, first of all, to provide insights into the 
consequences of interactions between the climate regime and such 
agreements, as well as ways in which interactions have been, or can 
be managed. In addition, it aims to highlight how, through 
institutional coordination, the UN climate regime and minilateral 
clean technology agreements could come to an acceptable division of 
labour that makes use of their respective strengths. In other words, it 
seeks to show how minilateral initiatives and the climate regime could 
be complements, rather than competitors. 

One way of framing the climate change problem is by 
highlighting its technological dimensions. By taking a technology-
based perspective, the genesis of the problem can be traced back to 
the technological innovations that enabled industrialization, and 
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countries (i.e., excluding unilateral or bilateral initiatives), but whose 
membership is still limited on the basis of certain country characteristics (i.e., 
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thereby led to rapidly increasing greenhouse gas emissions. The 
solution can equally be framed in terms of technological change. In 
particular, promoting technological change through research and 
development (R&D) on, and the large-scale diffusion and deployment 
of low-emission technologies is seen as a crucial component of any 
successful climate policy. Which combination of clean technologies 
should be pursued, however, remains an open question. 

The climate treaties contain various provisions to promote 
cooperation on clean technology development and diffusion 
(including technology transfer between developed and developing 
countries). This has led to some progress in technology cooperation. 
At the same time, several country coalitions have concluded clean 
technology agreements to promote technologies in which they have a 
particular interest.2 The existence of both multilateral and minilateral 
approaches to promote clean technologies leads to the question of 
how they relate to each other, and what can be done to make them 
mutually supportive with a view to achieving the common goal of 
reducing global greenhouse gas emissions. 

Against this background, this chapter examines the 
relationship between the multilateral UN climate regime and 
minilateral clean technology agreements, using the example of the 
now-defunct Asia-Pacific Partnership on Clean Development and 
Climate. The APP is chosen not only as a prime example of a 
minilateral clean technology agreement, but it is also an interesting 
case of an agreement that was initially presented as a alternative to the 
Kyoto Protocol by a limited number of parties to the UNFCCC, then 
was downplayed as a more practical approach complementing the UN 
climate regime, and eventually withered away into oblivion. 
                                                 
2  Cf. De Coninck 2009: 214. The term ‘clean technology agreements’ used in this 

chapter refers to agreements among government actors, with or without private 
sector participation, and adopted through an agreement that may or may not be 
legally binding. While I acknowledge the importance of technologies enabling 
adaptation to climate change impacts, for practical purposes the chapter deals 
with mitigation technologies only. 
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Furthermore, the reasoning behind the adoption of the APP – which 
focused on the world’s major emitters (China, India and the United 
States) – forms an ongoing argument for the pursuit of a minilateral 
rather than a multilateral climate agreement.3 While minilateral clean 
technology agreements like the APP may complement the UN climate 
regime, they also form part of a competing discourse that shows 
dissatisfaction with the approach the climate treaties – and in 
particular the Kyoto Protocol – have adopted so far.4 

The chapter starts by providing an overview of the linkages 
between climate change and clean technology, and discussing how 
minilateral initiatives have emerged with a view to promoting certain 
technologies. This section also introduces the APP (Section 3.1). 
Next, the chapter examines how minilateral clean technology 
agreements can exert influence on the UNFCCC by discussing the 
consequences of the interactions between the soft law of the APP and 
the hard law of the UNFCCC and the Kyoto Protocol (Section 3.2). 
The chapter then considers possibilities for interaction management. 
Given the non-legally binding nature of most minilateral clean 
technology agreements, the chapter only contains a brief discussion of 
legal techniques (Section 3.3), and instead focuses primarily on 
institutional coordination (Section 3.4). The chapter also briefly 
examines how one of the partner countries that participated actively in 
both the climate treaties and the APP – Japan – sought to navigate 
between the different agreements as a way of autonomous interaction 
management (Section 3.5). The main findings from this case study are 
presented in the conclusions (Section 3.6). 

                                                 
3  Naím 2009; Hale 2011: 97; Victor 2011: 242-243. 
4  McGee and Taplin 2009b; 2012. 
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3.1 The Governance of Climate Change and Clean 

Technologies 

3.1.1 Climate Change and Clean Technologies 

Deploying low-greenhouse gas emission technologies and improving 
existing technologies are of major importance in the battle against 
climate change.5 This is underlined by the IPCC, which concludes 
that greenhouse gas concentration stabilization at low levels requires 
“early investments and substantially more rapid diffusion and 
commercialisation of advanced low-emissions technologies over the 
next decades (2000-2030) and higher contributions across abatement 
options in the long term (2000-2100)”.6 The new investments required 
for clean technology development are huge, with estimates ranging 
from US$ 262-670 billion per year.7 

These findings point to the need to intensify R&D, and 
increase its funding base, so as to ensure the large-scale 
commercialization of technologies.8 Whether this requires new 
technologies is debatable. Introducing the concept of ‘stabilization 
wedges’, Stephen Pacala and Rob Socolow have argued that a range 
of existing technologies is already sufficient to reach stabilization of 
CO2 concentrations in the atmosphere at around 500 ppm in the first 
half of the 21st century.9 Critics have argued that the concept of 
technology wedges does not properly account for a rapidly expanding 
demand for energy and that, consequently, policies promoting 
technological innovation need to be put in place.10 Furthermore, even 
                                                 
5  While there are various definitions of ‘technology’, I use it here in a broad 

sense, including both the ‘hardware’ (equipment, infrastructure, etc.), and the 
‘software’ (knowledge required for application of the hardware). See Halsnæs et 
al. 2007: 148; De Coninck 2009: 46-47. 

6  IPCC 2007: 68. 
7  UNFCCC 2009: para. 94. 
8  Hoffert et al. 2002: 986. 
9  Pacala and Socolow 2004: 968. 
10  Victor 2011: 117. 
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though the technologies may already exist, it can be questioned 
whether the costs for scaling up their use can be justified.11 In 
particular, there are concerns that deploying various renewable energy 
technologies will lead to increased energy prices, which have been 
kept low by relatively cheap fossil fuels.12 

There is still uncertainty regarding both the level of mitigation 
required to avoid dangerous anthropogenic interference with the 
climate system and the technical and economic viability of specific 
technologies to achieve emission reductions. According to the Stern 
Review, this uncertainty necessitates the pursuit of a portfolio of 
clean technologies,13 rather than a ‘silver bullet’ technology.14 The 
question is what the ‘right’ portfolio is; countries are likely to hold 
different views, depending on their national circumstances. 

While the importance of low-carbon and energy efficiency 
technologies for climate change mitigation seems undisputed, their 
role in the overall climate policy mix is not. For some, scaled-up 
investments in research, development and deployment (RD&D) 
should be at the centre of climate policies, as this could possibly kick-
start a “global technology race”.15 Most scholars, however, argue that 
promoting technology RD&D is but one part of the climate policy 
mix, and that technology-oriented policies need to be accompanied by 
other policy instruments, including regulatory and market-based 
instruments.16 

This debate is closely related to questions regarding the extent 
to which governments should be involved in what is “largely a 

                                                 
11  Halsnæs et al. 2007: 148. 
12  Stern 2006: 221. 
13  Stern 2006: 358. 
14  Halsnæs et al. 2007: 148. 
15  Galiana and Green 2009: 570; see also Shellenberger et al. 2008: 115; Prins et 

al. 2010. 
16  Pezzey et al. 2008: 107; Mowery et al. 2010: 1020; Neuhoff 2011: 52-54; Victor 

2011: 118-119. 
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private-sector endeavour”.17 While firms play a key role in 
developing new technologies and subsequently making them 
commercially available, governments are needed for creating an 
enabling environment and for providing economic or other incentives 
to stimulate technological change. A common distinction in this 
regard is made between ‘technology-push’ and ‘market-pull’ 
policies.18 The former are aimed at supporting clean technology 
R&D, whereas the latter establish regulatory or market-based 
incentives that seek to influence demand for clean technologies.19 
Technology-push measures include, for instance, government 
subsidies for research on carbon capture and storage, whereas 
demand-pull measures include carbon pricing policies or renewable 
energy technology standards. Again, the general consensus among 
scholars is that there is no ‘either/or’ question here: both types of 
policy instruments are needed to address the climate challenge.20 

An important part of ensuring the large-scale deployment of 
clean technologies with a view to avoiding dangerous climate change 
is ensuring that these technologies become widely available. The 
issue of technology transfer thus adds an important international 
dimension to questions about the development and diffusion of low-
emission technologies.21 Although technology transfer is often framed 
as a North-South issue,22 the rise of emerging economies such as 
China and India means that South-South and South-North technology 
transfer is increasingly taking place.23 The actual transfer of 
technologies may occur through different modes: (i) the technology 

                                                 
17  Halsnæs et al. 2007: 155. Governments are not known for being capable of 

picking technological ‘winners’. See Yang and Oppenheimer 2007: 202. 
18  Grubb 2004. 
19  Halsnæs et al. 2007: 156. 
20  Grubb 2004: 130; Jaffe et al. 2005: 173; Sandén and Azar 2005: 1574; Halsnæs 

et al. 2007: 156; Fischer and Newell 2008: 160. 
21  Halsnæs et al. 2007: 158. 
22  E.g., Art. 4.3 UNFCCC. 
23  Brewer 2009: 102-103. 
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may be incorporated in a product purchased by a recipient country; 
(ii) the recipient may be licensed to produce such a product; and (iii) 
the recipient country may receive support to produce the product 
independently. The benefits of the first two modes are clearly with 
firms in donor countries, whereas a recipient country would likely 
prefer the third mode.24 

Technology transfer brings with it several challenges. First, 
technology transfer requires coordinated efforts between a wide range 
of stakeholders from the public and the private sector.25 Donor 
governments can play an important part, for instance, by providing 
public funding for technology R&D, and recipient governments could 
facilitate technology transfer by removing existing market barriers. 
However, the participation of the private sector is crucial, as firms are 
ultimately the owners of most clean technologies.26 In addition, 
multilateral funding agencies, non-governmental organizations, 
research and education institutions, and the technology users have an 
important part to play.27 Second, who is responsible for technology 
transfer remains disputed: developing countries argue generally that 
developed countries – given their ability to pay and historical 
responsibility for the climate problem – are responsible for facilitating 
technology transfer, whereas developed countries argue that the 
developing countries are responsible for creating an enabling 
environment for investments.28 Third, there is no agreement about 
which clean technologies to transfer, as each donor country will likely 
want to exploit its competitive advantage. For example, given their 
relatively large market shares, countries like Germany and Denmark 
have a vested interest in promoting the transfer of wind energy 
technologies through the sale of goods (e.g., turbines), whereas a 

                                                 
24  Barton 2007: 3. 
25  IPCC 2000: 4. 
26  Gerstetter et al. 2010: 4. 
27  IPCC 2000: 4. 
28  Childs Staley and Freeman 2009: 3. 
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country like France would rather focus on nuclear technologies.29 
Fourth, firms developing technologies usually own the related 
intellectual property rights, and would like to see these protected. This 
has led to concerns that “[intellectual property rights] can in certain 
circumstances act as a barrier to [clean technology] deployment as 
they vest in their holders the market power to limit the availability, 
use, and development of technologies, all of which may combine in 
higher acquisition cost”.30 The extent to which this concern actually 
holds true in practice is subject to debate, as recent research shows 
that the role of intellectual property rights in technology deployment 
is rather “peripheral”.31 Yet, for developing countries seeking access 
to cutting edge technologies, intellectual property rights may still be 
prohibitive.32 The precise relationship between intellectual property 
rights and climate change technologies remains unclear and subject to 
further analysis.33 

3.1.2 The Climate Regime and Clean Technologies 

Although the promotion of clean technologies does not play a 
dominant role in the UNFCCC or the Kyoto Protocol, it is 
nevertheless the subject of several provisions. The UNFCCC requires 
its parties to “[p]romote and cooperate in the development, 
application and diffusion, including transfer, of technologies, 
practices and processes that control, reduce or prevent anthropogenic 
emissions of greenhouse gases”.34 It contains further commitments 
related to technology transfer, indicating that developed countries 
need to provide new and additional financial resources, including for 

                                                 
29  Gupta 1997: 146. For an overview of selected countries’ competitive advantages 

for a number of mitigation technologies, see Brewer 2008: 519. 
30  Singh Ghaleigh 2011: 229. 
31  Singh Ghaleigh 2011: 233; see also Barton 2007. 
32  Ockwell et al. 2010. 
33  International Centre for Trade and Sustainable Development 2008: 8. 
34  Art. 4.1(c) UNFCCC. 
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technology transfer,35 and stating that developed countries “shall take 
all practicable steps to promote, facilitate and finance, as appropriate, 
the transfer of, or access to, environmentally sound technologies and 
know-how to other parties, particularly developing country parties, to 
enable them to implement the provisions of the Convention”.36 The 
latter provision forms a compromise between the position of some 
developing countries that sought to commit developed countries to 
transfer technologies on concessional and preferential terms, and the 
position of developed countries, which rather pursued a commitment 
towards technology ‘cooperation’ and sought to safeguard intellectual 
property rights.37 

The Kyoto Protocol incorporates the abovementioned 
provisions, and expands on them, for instance by also indirectly 
covering adaptation technologies.38 Farhana Yamin and Joanna 
Depledge point to the fact that the Protocol distinguishes – more 
clearly than the UNFCCC – between the transfer of technologies that 
are in the public domain and the creation of an enabling environment 
for technologies that are privately owned.39 This distinction reflects 
an important paradigm shift: rather than viewing technology transfer 
as an obligation for developed country governments, it draws 
attention to the domestic situation in recipient (developing) countries 
and the associated importance of providing incentives for the private 
sector.40 

The implementation of the technology provisions of the 
climate treaties received a boost following a decision adopted as part 
of the Marrakech Accords in 2001. In line with this decision, the 
UNFCCC discussions have focused on the following five activities: 

                                                 
35  Art. 4.3 UNFCCC. 
36  Art. 4.5 UNFCCC. 
37  Bodansky 1993: 530. 
38  Art. 10 and 11 Kyoto Protocol. 
39  Art. 10(c) Kyoto Protocol; see Yamin and Depledge 2004: 306-307. 
40  Yamin and Depledge 2004: 307; Tamura 2006: 68. 
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(1) Technology needs and needs assessments. This includes the 
identification and analysis of technological priorities for 
developing countries to provide a basis for subsequent technology 
transfer.41 

(2) Technology information. This includes activities aimed at 
providing information about technical, economic, environmental 
and regulatory aspects related to technology transfer, as well as 
information about technology transfer opportunities.42 

(3) Enabling environments. Through this activity, government actions 
that may enable technology transfer are identified, including fair 
trade policies, the removal of technical, legal and administrative 
barriers, and enhancing transparency.43 

(4) Capacity building. These activities are largely aimed at building 
and strengthening capacity in developing countries with a view to 
allowing them to assess and develop environmentally sound 
technologies.44 

(5) Mechanisms for technology transfer. This activity seeks to bring 
together stakeholders to develop, diffuse and transfer 
technologies.45 

To analyze and identify ways to facilitate and advance 
technology transfer activities, the decision established the Expert 
Group on Technology Transfer.46 The Expert Group’s broad mandate 
for promoting technology transfer resulted in a work programme that 
focused on the five key themes, but also included analyses of 
information provided in National Communications by parties. In 
recent years, the Expert Group has also focused on innovative options 
for financing technology.47 Although the Expert Group’s mandate 

                                                 
41  UNFCCC Decision 4/CP.7: Annex, paras. 4-7. 
42  UNFCCC Decision 4/CP.7: Annex, paras. 8-11. 
43  UNFCCC Decision 4/CP.7: Annex, paras. 12-14. 
44  UNFCCC Decision 4/CP.7: Annex, paras. 15-21. 
45  UNFCCC Decision 4/CP.7: Annex, paras. 22-23. 
46  UNFCCC Decision 4/CP.7: para. 2; Appendix. 
47  UNFCCC 2007. 
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originally ran only up to 2006,48 it was extended by one year, and the 
Group was reconstituted at the COP in Bali for another five years.49 

As the UNFCCC’s financial mechanism, the Global 
Environment Facility is tasked with providing financial support for 
technology-related activities.50 To help scale up investments, the 
Global Environment Facility adopted the Poźnan strategic programme 
on technology transfer in 2008.51 The strategic programme includes 
specific funding windows for technology needs assessments, piloting 
priority technology projects linked to these assessments, and 
dissemination of successful experiences.52 

The UNFCCC secretariat also plays a role in promoting 
technology development and transfer. In particular, it has established 
a technology information system (TT: CLEAR) at the request of the 
parties. This clearinghouse consists, among others, of a database of 
clean technologies and projects, as well as a website collecting 
information on technology-related activities under the UNFCCC.53 

In addition to the UNFCCC discussions focusing specifically 
on technology transfer, the issue also plays an indirect, yet important, 
role in the CDM. The Kyoto Protocol does not mention technology 
transfer explicitly with respect to the CDM, but a follow-up decision 
mentions technology transfer as one of the mechanism’s goals.54 
Recent years have seen a burgeoning literature on the (potential) 
contribution of the CDM to technology transfer, fuelled in part by the 
idea that it “is currently the strongest mechanism for technology 
transfer under the UNFCCC”.55 The findings of these studies heavily 
depend on the data sources used (e.g., project design documents 

                                                 
48  UNFCCC Decision 4/CP.7: para. 2. 
49  UNFCCC Decision 3/CP.13: para. 3. 
50  UNFCCC Decision 4/CP.7: para. 3. 
51  UNFCCC Decision 2/CP.14: para. 1. 
52  Global Environment Facility 2010: 2. 
53  http://unfccc.int/ttclear/jsp/index.jsp (accessed 11 June 2013). 
54  UNFCCC Decision 17/CP.7: preamble. 
55  Schneider et al. 2008: 2936. 
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drafted by CDM project developers or independently collected data) 
and the definition of technology transfer (e.g., equipment only and/or 
associated know-how). While studies using a narrow definition of 
technology transfer (including the transfer of ‘hardware’ only) tend to 
provide cautiously optimistic assessments of the CDM’s potential for 
technology transfer,56 a more comprehensive definition of technology 
transfer (including ‘software’) has led to the conclusion that the 
CDM’s contribution “can at best be regarded as minimal”.57 What the 
various studies do have in common, however, is that they show that 
the CDM works better for some technologies than for others,58 and 
that there are differences in the rates of technology transfer among 
developing countries.59 

Absent clear performance indicators, assessing the 
performance of the UNFCCC with respect to technology transfer is 
fraught with difficulties. A report by the UNFCCC secretariat notes 
that the overall technology transfer framework can generally be 
deemed effective, although it adds that private sector engagement 
needs to be improved, and that the level of financial support for the 
development and transfer of technologies is inadequate.60 

Technology plays a prominent part in the ongoing climate 
negotiations. In 2007, ‘enhanced action on technology development 
and transfer’ became one of the four building blocks under the Bali 
Action Plan. The Bali mandate included a consideration of: (i) 
mechanisms and incentives for scaling up the development and 
transfer of technology to developing countries; (ii) ways to accelerate 
the deployment, diffusion and transfer of technologies; (iii) 

                                                 
56  E.g., Haites et al. 2006: 346; De Coninck et al. 2007: 455; Dechezleprêtre et al. 

2008: 1282; Seres et al. 2009: 4924. 
57  Das 2011: 28. 
58  E.g., Seres et al. 2009: 4924. 
59  E.g., Dechezleprêtre et al. 2009: 710. 
60  UNFCCC 2010b: 47-48. 
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cooperation on R&D; and (iv) the effectiveness of mechanisms for 
sectoral technology cooperation.61 

An initial agreement on a new Technology Mechanism was 
already part of the 2009 Copenhagen Accord,62 but was fleshed out a 
year later in the Cancún Agreements.63 The decision on technology 
development and transfer64 adopted in Cancún specified that the 
mechanism is to consist of a Technology Executive Committee and a 
Climate Technology Centre and Network.65 The Committee’s broad 
mandate includes the identification of technology needs, addressing 
barriers to technology development and transfer, cooperation with 
international technology initiatives and relevant stakeholders, and 
providing guidance and recommendations to enhance the 
effectiveness of technology development and transfer. The Climate 
Technology Centre’s purpose is to facilitate and coordinate a wider 
network of (existing) technology initiatives at different levels of 
governance. The centre and network are intended to provide a flexible 
framework to support technology development and deployment, 
especially in developing countries.66 The mandate for the centre and 
the network includes the provision of assistance (at the developing 
countries’ request) for identifying technology needs, implementing 
technologies, and capacity building. In addition, the centre and the 
network are expected to foster collaboration between public and 
private institutions on technology development and transfer.67 With 

                                                 
61  UNFCCC Decision 1/CP.13: para. 1(d)(i-iv). 
62  UNFCCC Decision 2/CP.15: para. 11. For a discussion, see Gerstetter et al. 

2010: 10-11. 
63  UNFCCC Decision 1/CP.16: Part IV.B. 
64  The term ‘technology development and transfer’ refers to the various stages of 

the technology cycle, including R&D, demonstration, deployment, diffusion and 
transfer of technology. See UNFCCC Decision 1/CP.16: para. 115. 

65  UNFCCC Decision 1/CP.16: para. 117. 
66  UNFCCC 2011a; UNFCCC Decision 2/CP.17: Part V. 
67  UNFCCC Decision 1/CP.16: para. 123. 
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the introduction of the Technology Mechanism, the Expert Group on 
Technology Transfer ceased to exist.68 

3.1.3 Minilateral Clean Technology Agreements and Clean 

Technologies 

A discussion of international cooperation on climate change 
mitigation technologies concentrated solely on the UN climate regime 
is becoming increasingly incomplete. This is primarily due to the rise 
of international clean technology initiatives involving only a limited 
number of countries outside of the UNFCCC framework, a 
development that took off especially in the early 2000s.69 The 
prominence of these minilateral initiatives can be partly ascribed to 
the United States’ involvement following its withdrawal from the 
Kyoto Protocol.70 Indeed, technology development and cooperation 
was a key prong of the George W. Bush Administration’s climate 
strategy.71 However, the US is not alone.72 For example, the EU and 
China concluded a bilateral partnership in 2005 that envisaged 
intensified cooperation on clean technologies.73 Indeed, an analysis of 
the possible reasons for initiating technology cooperation reveals that 
the motivations can be very diverse.74 Technology initiatives may be 
pursued because a greater emphasis on clean technology development 
in climate policy in general is deemed necessary.75 In addition, non-

UNFCCC technology agreements may be adopted out of 

                                                 
68  UNFCCC Decision 1/CP.16: para. 124. 
69  For an ‘early’ review of international cooperation on climate change mitigation 

technologies, see Philibert 2004. 
70  McGee and Taplin 2008: 204-207. 
71  Abraham 2004. 
72  Tamura 2006: 58; UNFCCC 2010a: 41-51. 
73  Chinese Ministry of Foreign Affairs 2006. 
74  De Coninck et al. 2008: 337-340. 
75  See also Section 3.1.1 above. 
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dissatisfaction with the existing UNFCCC/Kyoto approach to 
promoting (new) technology development and transfer.76 

It is beyond the scope of this chapter to provide an exhaustive 
overview of the various international clean technology agreements, 
but several distinctive characteristics can be identified:77 
• Participation. Different countries participate in the technology 

initiatives, although most have at least some involvement of 
industrialized countries.78 Additionally, some agreements are 
bilateral whereas others seek to engage a wide range of 
countries.79 Furthermore, some initiatives foresee a more 
prominent role for private sector participants than others. What is 
clear, however, is that participation in most international clean 
technology agreements is limited to a number of specific countries 
interested in the technologies covered (i.e., they are generally not 
multilateral). 

• Technologies covered. Some agreements focus on one specific 
technology. For instance, the Carbon Sequestration Leadership 
Forum focuses solely on carbon capture and storage.80 Other 
initiatives have a broader scope, such as the Renewable Energy 
and Energy Efficiency Partnership, which covers a variety of 
renewable energy and energy efficiency technologies.81 

                                                 
76  Scott Barrett, for instance, argues that the Kyoto Protocol is unable to provide 

technology ‘pull’ because of its weak enforcement system, while at the same 
time also providing no technology ‘push’ incentives. However, he does not 
assess the extent to which the Kyoto Protocol has sought to push technology 
R&D as such. See Barrett 2003: 393-397. 

77  The focus here is on international technology initiatives based on an (informal 
or formal) intergovernmental agreement. As explained in Chapter 1, purely 
private (transnational) initiatives are excluded from the analysis. 

78  Tamura 2006: 58. 
79  UNFCCC 2010a: 41-51. 
80  http://www.cslforum.org/. 
81  http://www.reeep.org/. For an analysis, see Szulecki et al. 2011. 
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• Stage of technology cooperation. Heleen de Coninck and 
colleagues introduce a typology based on the different stages of 
technology cooperation, distinguishing between: (1) agreements 
that promote knowledge sharing, and coordination of research 
activities and measurement standards (e.g., the Global Methane 
Initiative); (2) agreements on RD&D activities and their funding 
(e.g., the European Organization for Nuclear Research); (3) 
agreements specifying the transfer of technologies (e.g., the 
Montreal Protocol’s Multilateral Fund); and (4) agreements 
providing mandates, standards and incentives for technology 
deployment (e.g., the EU Directive on renewable energy 
sources).82 

• Legal nature. Technology agreements may range from 
“statements of ‘good intentions’ to legal contracts”.83 Some 
initiatives – especially those containing technology mandates and 
standards (i.e., type 4 in the classification of De Coninck and 
colleagues) – may be treaty-based. These initiatives are 
exemplified by the technology mandates for oil pollution from 
ships prescribed in the International Convention for the 
Prevention of Pollution from Ships.84 Other initiatives, such as the 
Global Methane Initiative, are explicitly non-legally binding.85 In 
between are various shades of grey. For example, Implementing 
Agreements on various energy technologies concluded under the 
auspices of the International Energy Agency are not treaty-based, 
but can nevertheless be regarded as a “contractual relationship” 
among the Agency’s member countries.86 

                                                 
82  De Coninck et al. 2008: 336. Similarly, the UNFCCC’s Expert Group on 

Technology Transfer distinguishes between several ‘innovation phases’. See 
UNFCCC 2010a: 41-51. 

83  Justus and Philibert 2005: 18. 
84  De Coninck et al. 2008: 347. 
85  Global Methane Initiative 2010. 
86  International Energy Agency 2003: Art. 1.2; see also Justus and Philibert 2005: 

13-16; Sindico and Gupta 2004: 179. 
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The remainder of this chapter focuses on one particular 
minilateral clean technology agreement, the Asia-Pacific Partnership 
on Clean Development and Climate. The APP can be characterized as 
a non-legally binding agreement, led by the governments of a limited 
number of countries but with private sector participation focusing on 
a range of technologies, and emphasizing the first stages of 
technology cooperation (i.e., types 1 and 2 in the classification of De 
Coninck et al.). 

3.1.4 The Asia-Pacific Partnership on Clean Development and 

Climate 

Key Features of the APP 

On 28 July 2005, the APP was officially announced in Vientiane, 
Laos by the then six participating countries (Australia, China, India, 
Japan, South Korea and the US). This announcement came four years 
after US President George W. Bush rejected the Kyoto Protocol; three 
years after the Australian Prime Minister John Howard did the same; 
five months after the Kyoto Protocol had entered into force thanks to 
Russia’s long-pending ratification; and three weeks after the G8 
Summit at Gleneagles, Scotland, where climate change was high on 
the agenda. 

The announcement of the APP came as a surprise to many 
observers. The European Commission, for example, was apparently 
unaware of the Partnership beforehand,87 even though the Gleneagles 
G8 meeting had just taken place. Most European nations cautiously 
welcomed the compact. Others, however, were much more sceptical. 
Friends of the Earth, an environmental non-governmental 
organization, regarded the APP as an attempt to undermine the Kyoto 
Protocol.88 Yet others seem to have adopted a ‘wait-and-see’ 
approach, neither flat-out rejecting the Partnership, nor endorsing it 

                                                 
87  Van der Gaast 2005: 3-4. 
88  Pearce 2005. 
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fully.89 A plausible explanation for this reaction is that, at the time of 
its announcement, few details about the Partnership were known. 

The six founding APP nations comprised some of the world’s 
largest emitters,90 and this was a major rationale given by the 
founders for creating the APP and for its potential to be effective. In 
2005, the countries represented more than half of global CO2 
emissions and worldwide energy consumption, and almost half of 
global gross domestic product (GDP) and the world population. 
However, there were also significant differences between the 
countries: they covered a very broad range of per capita emissions 
and energy consumption, and the annual income per person varies 
significantly (Table 3.1). Perhaps one of the most important 
differences concerned how they interpreted the principle of ‘common 
but differentiated responsibilities and respective capabilities’ put 
forward in the UN climate regime, and thus essentially how they 
viewed their respective obligations to address climate change. All 
countries in the group, except for the US and Australia, were parties 
to the Kyoto Protocol when the APP was launched, and had supported 
the UN climate regime. South Korea had left the G77 in 1996, joined 
the OECD, and might be one of the first rapidly industrializing 
countries to take on legally binding commitments in the future. China, 
and to an even greater extent India, however, vehemently opposed 
taking on any emission reduction commitments in a future climate 
agreement,91 emphasizing the historic responsibility of industrialized 
countries and their own need to grow and reduce poverty. While 
members of the APP thus shared certain basic characteristics, such as 
their geographical location in the Asia-Pacific rim as well as their 
substantial energy needs and large total emissions, they differed 

                                                 
89  For example, Rajendra Pachauri, Chair of the IPCC, argued that “there is room 

for both”. See Black 2005. 
90  Fisher et al. 2006: 14. 
91  E.g., Korppoo and Luta 2009. 
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significantly in others, notably their approach to burden sharing in 
international climate governance. 

The APP was created as a non-legally binding ‘compact’,92 
aiming “to meet (…) increased energy needs and associated 
challenges, including those related to air pollution, energy security, 
and greenhouse gas intensities”.93 Although based on an 
intergovernmental agreement, it envisaged a key role for the private 
sector. The Partnership focused on greenhouse gas intensity (i.e., the 
ratio of greenhouse gas emissions and economic output), and stressed 
that development and poverty eradication are “urgent and overriding 
goals internationally”.94 Climate change mitigation was thus by 
implication a subsidiary goal. The participating countries intended to 
achieve their goals through international cooperation on the 
development, diffusion, deployment, and transfer of clean, efficient, 
and cost-effective technologies.95

  

                                                 
92  APP Vision Statement 2006. 
93  APP Charter 2006: para 1.1. 
94  APP Charter 2006: para 1.1. 
95  APP Charter 2006: para 2.1. 
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Table 3.1. Selected indicators for the APP nations; all data for 

2005.
96

 

 

 

The APP in Practice 

The primary working mode of the Partnership was through sector-
specific task forces. To that end, it established task forces for: (1) 
aluminium; (2) buildings and appliances; (3) cement; (4) cleaner 

                                                 
96  Based on World Resources Institute 2011. 

 Share of 

global CO2 

emissions (%) 

(excl. 

LULUCF) 

Share of global 

energy 

consumption 

(%) 

Share of 

global 

GDP  

(%) 

Share of 

global 

population 

(%) 

Australia 1.39 1.1 1.1 0.32 
Canada 2.03 2.4 2.0 0.50 
China 20.26 15.3 9.5 20.19 
India 4.44 4.8 4.3 16.94 
Japan 4.54 4.7 6.9 1.98 
South Korea 1.72 1.9 1.8 0.75 
US 21.40 20.9 22.1 4.59 

Total 55.75% 51.1% 47.7% 45.27% 

 CO2 

emissions 

per capita 

(tonnes) 

Energy 

consumption 

per capita 

(tonnes oil-eq.) 

GDP per 

capita 

(US$) 

Australia 18.7 6 31,656 
Canada 17.3 8.4 34,972 
China 4.3 1.3 4,088 
India 1.1 0.5 2,230 
Japan 9.8 4.2 30,290 
South Korea 9.8 4.4 21,273 
US 19.9 7.9 41,813 
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fossil energy; (5) coal mining; (6) power generation and transmission; 
(7) renewable energy and distributed generation; and (8) steel. Each 
of these task forces developed an action plan, which set out the main 
objectives and identified activities and projects to be implemented. 
Although task forces for other sectors, such as road transport, were 
contemplated they were not added. The main decision-making body 
of the Partnership was the Policy and Implementation Committee 
(PIC), whose mandate was to oversee the APP, guide the task forces, 
and periodically review their work.97 The US had a dominant position 
in the institutional set-up of the APP, as reflected in its founding role 
and its chairing of the PIC since its inception. Each task force in turn 
was led by a Chair and a co-Chair country. India and China as the 
only non-OECD member countries were also the only ones who did 
not hold the Chair of a task force but they served as co-Chairs for two 
task forces each.  

In contrast to the UN negotiations, civil society organizations 
were generally not invited to the international meetings of the 
Partnership, even though the PIC was in principle open to invite 
“relevant governmental, intergovernmental, and non-governmental 
organizations, where appropriate”.98 In addition to the private sector, 
organizations that were invited to attend include the International 
Energy Agency and the Asian Development Bank. The participation 
of non-state actors was slightly more inclusive in the implementation 
of specific task force projects, but overall the APP was a government-
initiated and -driven collaboration with the business sector. 

A closer look at the APP task force action plans reveals that 
most projects were designed to facilitate transboundary interactions 
between relevant actors in selected sectors in the different partner 
countries. Examples of activities envisaged by the plans include the 
exchange of specialists, joint analysis of sectoral mitigation 
opportunities, the organization of workshops, and the development of 

                                                 
97  http://www.asiapacificpartnership.org/english/faq.aspx (accessed 11 June 2013). 
98  APP Charter 2006: para 4.2. 
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best practice guides.99 The project descriptions differed in their level 
of detail, but some projects also included the demonstration of a new 
technology, such as the use of clean coal technologies in the cleaner 
fossil energy task force, and piloting the use of policy instruments in a 
country, such as building labelling in China. Other activities, for 
example in the steel and cement sectors, were aimed at the 
identification of benchmarks and performance indicators. However, 
none of the action plans set any targets for emission reductions in 
their sector, and most project activities were unlikely to lead to direct 
emission reductions. The action plans provided a review of the 
relevant sectors and areas, and identified barriers to the deployment 
and diffusion of technologies. The APP website shows that 176 
project activities were initiated, of which most were in the buildings 
and appliances (56) and renewable energy and distributed generation 
(39) task forces, whereas the number of projects in the steel (6), 
aluminium (8), and cement (10) sectors was relatively low. Seventeen 
projects were cancelled, while 9 projects were ‘completed’.100 

Although public funding was seen as essential for the 
implementation of the Partnership in terms of leveraging private 
investments,101 the pledges for APP activities were rather limited. The 
APP’s main protagonist, the US government, struggled to secure 
Congress approval for US$ 42 million (out of the US$ 52 million 
pledged originally).102 After a change in government, Australia 
reduced its pledged funding from A$ 150 to 100 million (~US$ 157 to 
105 million), spread over five years.103 When it joined, the Canadian 
government promised a mere C$ 20 million (~US$ 20 million), 

                                                 
99  http://www.asiapacificpartnership.org/english/project_roster.aspx (accessed 11 

June 2013). 
100  http://www.asiapacificpartnership.org/english/project_roster.aspx (accessed 11 

June 2013). 
101  Pezzey et al. 2008: 101-102. 
102  PointCarbon 2006. 
103  Lawrence 2009: 285. 
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spread over three years.104 Public funding announcements for the 
other countries were not made, although contributions were at least 
made indirectly at a small scale through the chairing of task forces 
and the hosting of APP meetings, workshops, and so on. The action 
plans did not address the funding criticism. For many projects, the 
plans did not specify how funding would be obtained, nor whether it 
would require additional fund-raising. As the funding that was 
publicly pledged was not sufficient to cover the costs of all the 
projects proposed, ensuring private sector participation and 
investments, perhaps in combination with support from multilateral 
investment banks, was necessary to bridge the difference.105 

After its high-profile announcement in 2005, public attention 
for the Partnership died away slowly, especially following 
government changes in the two driving countries, the US and 
Australia.106 Although Japan showed increasing enthusiasm for the 
initiative,107 it was not enough to save the APP from withering away. 
In early 2011, the discontinuation of the Partnership was announced, 
and the last meeting of the PIC took place in Bangkok, Thailand, in 
April 2011.108 The work of several task forces will continue under the 
umbrella of other international technology initiatives, including the 
Global Superior Energy Performance Partnership, and the 
International Partnership on Energy Efficiency Cooperation. 
Although participants had a positive view of the APP’s activities,109 
there have been no public announcements as to why the Partnership 
was discontinued. I would speculate, however, that insufficient 
funding for project activities was likely one of the key reasons. 

                                                 
104  Canada 2008. 
105  See also Fujiwara 2012: 10. 
106  Lawrence 2009; Skodvin and Andresen 2009. 
107  Van Asselt et al. 2009. 
108  http://www.asiapacificpartnership.org/english/Default.aspx (accessed 11 June 

2013). 
109  As documented in Fujiwara 2012. 
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The Nature of the APP 

It is not entirely clear whether the APP falls under the consensus 
regime definition.110 Jeffrey McGee and Ros Taplin assume so, but 
also point out that it is uncertain whether the Partnership indeed 
fulfils the requirements of Stephen Krasner’s definition “[g]iven the 
apparent differences in understanding among [APP] members about 
key issues such as how the Partnership relates to the UNFCCC and 
Kyoto”.111 In other words, it is unclear whether actors’ expectations 
actually converged in the case of the APP. Still, it can be assumed 
that this has been the case to at least some extent, for instance, with 
respect to the promotion of clean technology development. For the 
purposes of this chapter, and in line with McGee and Taplin’s 
subsequent analysis, the APP will therefore be considered a regime. 

From the perspective of international law, the designation of 
an international agreement does not determine whether it is classified 
as a treaty or not.112 Hence, the usage of the word ‘partnership’ would 
not prevent the APP from being covered by international law if the 
substance of the agreement was legally binding. However, the APP 
clearly does not fit the definition of a treaty, as the participating 
countries are explicit in stating that the Partnership should not create 
any legal rights or duties.113 

This nevertheless leaves open the question whether the APP 
can be considered to be soft law. Under the binary perspective of law 
outlined in Chapter 2, there are several arguments that the APP does 
not qualify as law – and hence also not as soft law. The first, formal 
argument was stated above: the APP cannot be considered a treaty in 
the sense of the Vienna Convention. The second, related argument is 
intent-based: the founders of the APP clearly did not intend to create 
any legal obligations or rights. Indeed, to the founders, the APP was 
                                                 
110  Krasner 1983: 3. 
111  McGee and Taplin 2006: 179. 
112  Art. 2.1 Vienna Convention on the Law of Treaties. 
113  APP Charter 2006: para. 2.1.1. 
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primarily intended to be a “project oriented exercise”.114 Adopting a 
wider definition of soft law, however, there are arguments that the 
APP can be placed in the grey zone between law and non-law. First, 
from a formal perspective, the APP’s use of a ‘Charter’, which is 
usually reserved for constitutive international agreements (e.g., the 
UN Charter), gives the APP an almost treaty-like basis. Furthermore, 
the Charter contains several clauses that are generally found in 
treaties, such as provisions on amendments, commencement (i.e., 
entry into ‘force’), and termination of the Charter.115 Second, taking 
an effect-based approach, the APP sought to influence the behaviour 
of state and non-state actors, irrespective of its legal characterization. 
In particular, the Partnership has influenced the behaviour of states 
vis-à-vis the hard law of the climate treaties. Furthermore, the type of 
activities which were foreseen in the task forces included explicit 
norm development such as benchmarking, identifying and promoting 
best practices, and standards and labelling. 

The APP would likely fall under the definition of soft law 
advocated by Kenneth Abbott and Duncan Snidal.116 While the APP 
is not a purely political arrangement, it is obviously weakened with 
regard to its level of legal obligation. However, the low level of 
precision also emphasizes its soft character, as it is nearly impossible 
to verify what conduct complies with the provisions of the 
Partnership. The pledges made in the APP Charter are of a general, 
qualitative nature, and allow the participating countries to determine 
for themselves what kind of measures they wish to implement. For 
example, the objective of the Partnership includes a commitment to 
“enhance cooperation to meet (...) increased energy needs and 
associated challenges”.117 Furthermore, the Partnership aims to 

                                                 
114  Adams, cited in Karlsson-Vinkhuyzen and Van Asselt 2009: 199. 
115  APP Charter 2006: paras. 7 and 8. 
116  Abbott and Snidal 2000: 421. For a definition of the three dimensions, see 

Abbott et al. 2000: 401. 
117  APP Charter 2006: para. 1. 
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“facilitate the development, diffusion, deployment, and transfer of 
(…) cleaner, more efficient technologies and practices among the 
Partners through concrete and substantial cooperation so as to achieve 
practical results”, and to “[p]romote and create enabling environments 
to assist in such efforts”.118 What is meant by terms such as “concrete 
and substantial cooperation”, “practical results”, etc. is unclear. Other 
commitments were slightly more determinate, but were of a highly 
qualitative nature (e.g., information exchange, engaging the private 
sector), which also made it difficult to assess the extent to which the 
participating nations complied with their commitments. Finally, while 
the establishment of the PIC and the task forces could be seen as a 
form of delegation of authority, it is much softer than ‘high’ 
delegation through courts or quasi-judicial bodies.119 

The APP would likely also meet the criteria for the definition 
of ‘informal international lawmaking’ by Ramses Wessel and 
colleagues. It concerns cross-border cooperation with the participation 
of private actors; is conducted outside of traditional international 
organizations; involves actors other than the traditional diplomatic 
actors; and does not result in a formal treaty.120 

Irrespective of whether the APP falls under these definitions, 
the main point is that the APP – while not being legally binding and 
not shaped in the form of an international legal instrument – still 
sought to influence behaviour, with a potential impact on hard law 
arrangements, including the climate treaties, as will be discussed in 
the next section. 

3.2 Consequences of Interactions 

Whether the APP – and minilateral clean technology agreements 
more generally – and the UN climate regime can be considered 
competing or complementary depends to a large extent on the 
                                                 
118  APP Charter 2006: paras. 2.1.1 and 2.1.2. 
119  Abbott et al. 2000: 406. 
120  Wessel et al. 2011: 8. 
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approaches adopted in both venues towards tackling climate change. 
In other words, how do they define the problem, and what kind of 
solutions are being promoted? This section addresses these questions 
by discussing the potential consequences of the interactions between 
the UN climate regime and the APP. 

3.2.1 Disincentives for Participation in the Climate Treaties 

The first interaction that can be identified relates to the difference in 
commitments under the APP and under the climate treaties, and 
provides an example of how soft law could serve to undermine hard 
law. The difference between the APP and the climate treaties not only 
concerns its legal nature, but also the type of commitments. Whereas 
the Kyoto Protocol is focused on absolute greenhouse gas emission 
reductions, the APP was framed in terms of greenhouse gas intensity, 
which meant that absolute emissions could increase even when 
intensities decrease.121 Moreover, the commitments were voluntary, 
and left states with a wide margin of discretion in complying with the 
APP provisions. Although the APP Charter called on the member 
countries to “[a]ssess regularly the progress of the Partnership to 
ensure its effectiveness”,122 no system to review the progress towards 
meeting the goals of the Partnership, comparable to the Kyoto 
Protocol’s monitoring and reporting system, was put in place. 

The difference in commitments presented countries in the 
climate regime with an attractive alternative to participation in the 
Kyoto Protocol. As a consequence, the APP arguably changed the 
calculations of actors under the climate regime adhering to the Kyoto 
targets-and-timetables approach or made it possible for countries with 
commitments under the Kyoto Protocol to participate in a climate-
related regime without losing credibility.123 Through the APP 
Australia and the United States were able 

                                                 
121  McGee and Taplin 2006: 181-184. 
122  APP Charter 2006: para. 3.1.9. 
123  McGee and Taplin 2006: 184. 
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to represent and legitimize themselves to their domestic audiences 
as responsible actors tackling climate change, to vindicate their 
repudiation of the Kyoto Protocol, to reinforce their case against 
accepting mandatory emissions reductions in the absence of 
developing country commitments, to reiterate their commitment to 
the continued use of fossil fuels, and to justify their voluntarist, 
technology-led approach, which focuses on reducing emissions 
intensity rather than aggregate emissions.124 

 
Although no country that ratified the Kyoto Protocol fully 

turned its back on the treaty at the time, it was notable that Canada, a 
country that faced serious difficulties in meeting its Kyoto 
commitments, joined the Partnership in 2008.125 Another country with 
a Kyoto target, New Zealand, also expressed interest in joining the 
APP in the early stages.126 In addition, several other countries, 
including Mexico, Russia and countries in the Asia-Pacific region 
expressed their interest in joining the Partnership.127 This does not 
mean that the APP would have lured these countries away from the 
Kyoto Protocol. However, it could be argued that the Partnership – or 
at least its high-profile status in the first two years of its existence – 
provided an additional incentive for the Canadian government to 
express its intention in 2008 not to comply with its Kyoto targets due 
to excessive economic costs.128 

Australia (up to 2007) and the US resisted internationally 
imposed binding targets in the form of the Kyoto Protocol. The APP 
presented them with an alternative that met their (economic) interests, 

                                                 
124  Christoff and Eckersley 2007: 41. 
125  Canada 2008. In 2011, Canada formally withdrew from the Kyoto Protocol. See 

BBC 2011a. 
126  http://www.mfe.govt.nz/issues/climate/resources/cabinet-papers/mfat-cab-

paper.html (accessed 11 June 2013). 
127  Holtwisch 2007: 65; Peay 2007: 501. 
128  Canada 2007: 14-15. 
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as it imposed few economic costs – aside from the funding pledged on 
a voluntary basis.129 It thus signalled strife for weaker regulation that 
could trigger an interaction with the climate regime. As Peter 
Christoff and Robyn Eckersley put it: 
 

In so far the [APP] lessens the likelihood that Australia and the 
United States will return to the Kyoto fold and provides a 
convenient cover against accusations that they are avoiding taking 
any international responsibility for climate change, it attempts to 
undermine the efficacy of the UNFCCC.130 

 
In short, it can be argued that the APP’s presentation of a 

seemingly credible alternative, combined with its lack of 
commitments led to a potential policy conflict with the climate 
regime, as it provided Kyoto parties like Canada with an additional 
rationale for not complying with their commitments, and it decreased 
the chances that non-Kyoto parties like the US would participate in 
the treaty. 

3.2.2 Inconsistency with the UNFCCC 

The second interaction relates to the differences between the APP and 
the UN climate regime on a more principled level, which sheds doubt 
on the APP’s self-proclaimed consistency with the UNFCCC.131 
While the stated objectives of the APP and the UN climate regime 
were overlapping, and the APP Charter provided that “[e]ach Partner 
will undertake activities (…) in accordance with (…) applicable 
international instruments to which it is a party”,132 its approach 
diverged significantly from that of the UN climate regime with 
respect to three key issues. 
                                                 
129  For a comparison of the Kyoto target-and-timetables approach to a technology 

approach in terms of economic costs, see De Coninck 2009: 215-216. 
130  Christoff and Eckersley 2007: 39. 
131  APP Charter 2006: preamble. 
132  APP Charter 2006: para. 3.2. 
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First, the APP and the UN climate regime diverged in their 
approach to differentiation between developing and industrialized 
countries.133 The Kyoto Protocol differentiates between Annex B and 
non-Annex B countries, with only the former having quantified 
emission limitation and reduction obligations. The APP, however, did 
not differentiate between developing and industrialized nations and at 
least in its official documents put China and India on equal footing 
with the other participating countries.134 It did not differentiate 
responsibility for dealing with climate change on the basis of past or 
current emissions, emissions per capita, or on the basis of capacity, 
but rather focused on future emissions growth.135 Under the APP, 
industrialized countries did not face additional commitments 
compared to these countries in terms of financial assistance or 
technology transfer. This lack of differentiation led McGee and 
Taplin to posit that “[t]he UNFCCC and Kyoto principle that 
developed nation responsibility should be differentiated and subject to 
a higher level of short-term action appears to have been lost”.136 It 
should be added that although there was no formal differentiation, the 
de facto situation was that many projects were initiated by the 
industrialized countries of the APP (Australia, Japan, US) and 
implemented in the developing countries (China, India). 
Differentiation could thus take place, but only with respect to who 
would end up paying the expenses for the various projects, leading to 
a “rational bargaining” interpretation of the principle of common but 
differentiated responsibilities.137 

A second difference between the APP and the climate treaties 
is that the APP ignored the issue of climate change impacts, and 

                                                 
133  McGee and Taplin 2009a: 34-42. 
134  The Republic of Korea is also a non-Annex B country. However, its GDP per 

capita is higher than some countries with commitments. Therefore, the 
differentiation arguments made here mainly apply to China and India. 

135  Christoff and Eckersley 2007: 38. 
136  McGee and Taplin 2006: 188. 
137  McGee and Taplin 2009a: 41, referring to Stone 2004: 283-284. 
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subsequent adaptation to these impacts. Although there is debate over 
whether and how adaptation and mitigation should be dealt with 
under a common policy framework,138 it is conspicuous that there was 
no discussion at all on the impacts of climate change, or on adaptation 
technologies, in the APP. By excluding any discussion of the impacts 
of climate change it is impossible to bring in arguments about who is 
responsible for causing these impacts and, on that basis, who should 
take the lead in reducing emissions and/or compensate for those 
impacts. Furthermore, by not including the issues of impacts and 
adaptation, the Partnership essentially de-linked itself from the overall 
objective of the UNFCCC to prevent “dangerous anthropogenic 
interference with the climate system”.139 

Third, there are differences in the way the APP and the UN 
climate regime approached the participation of non-governmental 
stakeholders. The UNFCCC explicitly provides for the admission of 
non-governmental organizations as observers to sessions of the treaty 
bodies.140 Non-governmental organizations have actively participated 
in the climate negotiations throughout the development and 
implementation of the regime.141 Like the UNFCCC, the Partnership 
aimed to integrate “development banks, research institutions, and 
other relevant governmental, intergovernmental, and non-
governmental organisations, as appropriate”.142 However, complaints 
from many environmental non-governmental organizations about the 
transparency of the process point to the fact that the organizations 
mentioned in the Charter were only admitted on an ad hoc basis, 
without the use of any objective criteria, and that there was no 
systematic and predictable procedure for their admission. Admitting 
other observers, including non-governmental organizations and 

                                                 
138  Berkhout 2005: 383-385. 
139  Art. 2 UNFCCC. 
140  Art. 7.6 UNFCCC. 
141  Gulbrandsen and Andresen 2004. 
142  APP Charter 2006: paras. 3.1.7 and 4.2. 
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research organizations, could have led to an enhancement of the 
legitimacy and environmental integrity of the APP, as these actors 
could keep track of the effective implementation of the Partnership.143 

The APP countries, and in particular the US, were well aware 
of the potential influence they could exert on the climate regime. At 
least formally, they made it seem that there would be no 
incompatibility between the APP and the climate treaties. However, 
merely claiming ‘complementarity’ or ‘consistency’ is not sufficient 
for the agreements to be indeed complementary or consistent. Indeed, 
the Kyoto Protocol and the Partnership cannot be considered 
complementary “[i]f one policy obstructs or undermines the 
effectiveness of another”.144 This may be partially the case, as it was 
possible for the Partnership to obscure some aspects that many 
consider integral to the UN climate regime – differentiation, impacts 
and adaptation, and stakeholder participation. The state practice of 
countries participating in the APP that are also a party to the 
UNFCCC and/or the Kyoto Protocol could hence run counter to the 
provisions of the treaties they have signed and ratified, pointing to a 
behavioural interaction that led to a potential policy conflict between 
the APP and the UN climate regime. 

3.2.3 Implementation Support for the Climate Treaties 

The third interaction underlines the synergies between non-UNFCCC 
minilateral clean technology agreements and the UN climate regime. 
Even though there was no legal obligation to do so, the APP countries 
started a wide variety of projects that could support the 
implementation of the UNFCCC, the Kyoto Protocol as well as a 
possible follow-up agreement. 

First, various sectoral task force action plans envisaged data 
collection on, for example, greenhouse gas emissions, emissions 
intensity, projections, and emission reductions potentials, which could 
                                                 
143  Lawrence 2007: 201. 
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enhance the quality of reporting under the climate treaties for both 
Annex I and non-Annex I countries. Although the level of detail 
required is different, both groups need to submit National 
Communications that include greenhouse gas emission inventories.145 
Emissions data collection could thus provide support in drafting the 
various reports under both the UNFCCC and Kyoto Protocol. 

Second, many projects concerned the exchange of information 
between the APP countries, both between governments and 
businesses. These activities could help build capacity to implement 
climate-friendly policies and projects in countries such as China and 
India, and could facilitate the transfer of environmentally sound 
technologies. In this way, the APP could provide a way to support 
“endogenous capacities” for technology development, as required 
under the UNFCCC.146 At the project level, the APP envisaged 
capacity building through, for example, training plant engineers in 
China and India in how to improve their energy-efficiency. At the 
government level, countries could learn from each other’s successful 
policies. 

Third, the APP helped the developed countries implementing 
their commitments, especially those related to technology transfer and 
development, under both the UNFCCC and the Kyoto Protocol. For 
Japan, for instance, the Partnership presented a no-regrets strategy, 
possibly contributing to emission reductions at home in pursuance of 
its domestic emission reduction targets.147 As the country is known 
for having one of the highest energy-efficiency rates in the world, it 
also provided a potential way to diffuse existing energy-efficient 
technologies into the other countries, and could provide a contribution 
to the achievement of (future) targets of the other countries (see also 
Section 3.5). 

                                                 
145  Art. 12.1 UNFCCC. 
146  Art. 4.5 UNFCCC; see also Art. 10(c) Kyoto Protocol. 
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This type of interaction corresponds to the view that soft law 
and hard law can be complementary, and that there are synergies 
between the climate regime and minilateral clean technology 
agreements to be captured. Although the UN climate regime has put 
in place a broad framework to promote technology development and 
transfer, this framework also needs to be realized in practice, and this 
example illustrates how the APP and its project-oriented approach 
could contribute to that. 

3.2.4 Testing Ground for the Future Architecture of Global 

Climate Governance 

A fourth way through which the APP and the UN climate regime 
could interact is if the Partnership fulfilled the role of ‘policy 
model’,148 from which decision makers in the climate regime could 
learn. This cognitive interaction would mean that policy makers in the 
climate regime could include elements of the APP in a future 
framework. Several features of the Partnership are important in this 
regard: its minilateral approach; the important role for business 
actors; non-legally binding (voluntary) commitments; its sectoral 
approach; the focus on greenhouse gas intensities rather than absolute 
emission reductions; enhanced incentives for technology transfer; and 
strengthened links with other policy objectives (energy security, local 
air pollution, etc.). Because of these features, Aynsley Kellow argues, 
the APP presents a “valuable new model for multilateral 
negotiations”.149 

In UN meetings in 2007-2008, the industrialized countries 
participating in the APP – Australia, Canada, Japan and the US – 
made various references to the Partnership, in particular advocating 
the ‘sectoral approach’ it adopted, as well as its voluntary, bottom-up 
approach.150 Japan was particularly active in citing the APP as a key 
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example of its proposed sectoral approach, even though the sectoral 
approach it suggested later in the UN climate negotiations did not 
match the model of the APP.151 Sectoral approaches thus found their 
way into the negotiations, notably in the Bali Action Plan.152 
Furthermore, other elements of the APP, such as its voluntary, 
bottom-up approach, its lack of differentiation between developed and 
developing countries, and its minilateral process, are also increasingly 
prevalent in the UN climate negotiations, and are reflected in the 
Copenhagen Accord and the Cancún Agreements, even if they are 
still strongly contested.153 This is not to say that the APP is the reason 
that these elements started to play a more important role in the climate 
negotiations. However, the Partnership provided proponents of an 
alternative global climate governance architecture with an additional 
venue in which they could market its purported benefits. McGee and 
Taplin argue that this “discursive coalition” used the APP and other 
forums, such as the Major Economies Process and the Sydney 
Declaration by the Asia-Pacific Economic Cooperation forum to 
contest future commitments under the climate regime.154 

The APP can thus be seen as a testing ground for a future 
climate agreement. Whether this leads to conflicts or synergies is 
unclear though. The cognitive interaction between the APP and the 
UN climate regime could be seen as a case of soft law being fertile 
testing ground for future hard law (hence the APP strengthening the 
climate regime). Yet it may equally show how soft law may 
contribute to the softening of existing hard law (hence the APP 
weakening the climate regime). It remains to be seen whether the 
approach advocated by the APP, and mirrored by the Copenhagen 
Accord and the Cancún Agreements “may in fact engage a growing 
number of States in individual mitigation efforts that will lay the 

                                                 
151  Van Asselt et al. 2009: 326; see also Meckling and Chung 2009: 662-663. 
152  UNFCCC Decision 1/CP.13: para. 1(b)(iv). 
153  Rajamani 2011: 519. 
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groundwork for a future formal treaty as a follow-up to Kyoto”.155 
The jury thus remains out on the consequences of this potential 
interaction. 

3.3 Interaction Management: Legal Techniques 

The opportunities for applying the legal techniques described in 
Chapter 2 to the interactions between the APP and the climate regime 
are particularly limited. Generally, it can be said that non-legally 
binding agreements are not governed by international law.156 This 
means, as Dan Bodansky remarks, that “many of the issues addressed 
by the law of treaties do not have a counterpart for non-legal 
agreements”.157 Indeed, the Vienna Convention on the Law of 
Treaties, or conflict resolution principles such as lex specialis are not 
applicable to resolve the ‘antagonistic’ interaction between the soft 
law of the APP and the hard law of the climate treaties, since there 
will not be any normative conflict in the strict legal sense. Treaty 
interpretation rules are in principle also not applicable, as the APP 
cannot be regarded as a treaty, although these rules may be 
nevertheless be used to interpret provisions of the APP Charter. For 
example, McGee and Taplin use the Vienna Convention’s 
interpretation rules to interpret the use of the term ‘consistent with the 
UNFCCC’ in the APP Charter.158 Particularly from the perspective of 
a government that participates in technology agreements as well as 
the climate treaties, treaty interpretation may thus be useful for 
enhancing understanding of the Partnership, and could also allow for 
a more harmonious view of the different regimes. 
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3.4 Interaction Management: Institutional Coordination 

3.4.1 Existing Institutional Coordination 

Institutional coordination between the UN climate regime and the 
APP during its existence was practically non-existent, with links 
between the two primarily being highlighted through submissions by 
the countries in the climate regime that also participated in the APP, 
such as Japan and the US.159 

Nonetheless, there is potential for parties to the climate 
treaties to link non-UNFCCC initiatives to the UNFCCC in a future 
climate agreement. A first indicator can be found in the Cancún 
Agreements. The decision first of all encourages parties to engage in 
bilateral and multilateral cooperative activities on technology 
development and transfer.160 In other words, parties to the UNFCCC 
acknowledge and actually encourage a diversity of initiatives. Second, 
the Technology Executive Committee is mandated to establish 
cooperation with relevant international technology initiatives, 
stakeholders and organizations, and to promote coherence and 
cooperation across various technology activities both within and 
outside of the UNFCCC.161 

There is already some experience of institutional coordination 
with non-UNFCCC clean technology initiatives, such as the Climate 
Technology Initiative. This initiative of nine OECD countries162 was 
established at the first UNFCCC COP in 1995, following exploratory 
work by the International Energy Agency, and has been the subject of 
one of the Agency’s Implementing Agreements since 2003. 
                                                 
159  Vihma 2009. 
160  UNFCCC Decision 1/CP.16: para. 116. 
161  UNFCCC Decision 1/CP.16: para. 121(f). Interestingly, this function was 

already suggested for the Expert Group on Technology Transfer by Japan in 
2006. UNFCCC 2006c. 

162  Its current members are Australia, Austria, Canada, Finland, Germany, Japan, 
Norway, Republic of Korea, Sweden, United Kingdom, and the United States. 
http://www.iea.org/techno/iaresults.asp?id_ia=7 (accessed 11 June 2013). 
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Participants in the initiative have worked in close collaboration with 
both the UNFCCC secretariat and the Expert Group on Technology 
Transfer, and the work of the initiative has been linked to the five 
technology themes identified by the Marrakech Accords.163 One of 
the examples of cooperation with the Expert Group is the Private 
Financing Advisory Network, which seeks to identify projects in 
developing countries for which it might be possible to find private 
sector finance, and facilitate access to such finance.164 Another 
example is a handbook for technology needs assessments, which was 
jointly produced between the Climate Technology Initiative, the 
Expert Group on Technology Transfer, and the UNFCCC 
secretariat.165 The example of the Climate Technology Initiative 
hence shows that informal and ad hoc cooperation and coordination is 
possible between international clean technology agreements and 
bodies of the UN climate regime. 

3.4.2 Enhancing Institutional Coordination 

Formalizing Institutional Coordination 

A next question is whether institutional coordination between the UN 
climate regime and minilateral clean technology agreements could or 
should be formalized, with a view to encouraging more structural 
coordination. Although the Cancún mandate does not explicitly 
mention the possibility, parties to the UNFCCC could conclude a 
Memorandum of Understanding or Memorandum of Cooperation 
with organizations facilitating clean technology cooperation. Such a 
memorandum could request the administrative bodies of various 
minilateral clean technology agreements to report on their activities, 
and mandate ongoing cooperation with UNFCCC bodies such as the 
secretariat or the new Technology Executive Committee. Memoranda 
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of Understanding have been used before to initiate cooperation under 
the UNFCCC, for instance, with the Global Environment Facility.166 
However, a difference between the Global Environment Facility and 
most minilateral initiatives is that as the financial mechanism of the 
treaty, the Facility already had a formal link to the UNFCCC before 
the Memorandum of Understanding was concluded.167 

There are several arguments for at least a similar level of 
formal cooperation and coordination between the UNFCCC and 
minilateral initiatives.168 First, it could ensure a higher degree of 
transparency regarding activities taking place under such initiatives, 
providing a clear signal that they are intended to complement the 
efforts under the climate regime rather than undermine them. As the 
analysis of the interaction between the APP and the UN climate 
regime shows, the rhetoric of ‘consistency’ does not necessarily mean 
that minilateral regimes are consistent in practice. 

A second argument in favour of coordination is to keep track 
of how the different minilateral technology agreements contribute to 
overall mitigation objectives. For instance, coordination could 
facilitate an assessment of the extent to which the emission reductions 
achieved by different technologies could lead to a stabilization of 
greenhouse gas concentrations in the atmosphere.169 Furthermore, by 
keeping track of activities the double counting of mitigation actions 
under different agreements could be avoided.170 

Third, coordination could avoid duplication of work in case of 
overlapping initiatives: experiences with the development and transfer 
of similar technologies could be shared among the initiatives, thereby 
ensuring more efficient international technology cooperation. The 
technology and project databases maintained by the UNFCCC 
                                                 
166  UNFCCC Decision 12/CP.2: Annex; see also Yamin and Depledge 2004: 283-

289. 
167  Art. 11 UNFCCC. 
168  Carlino et al. 2007: 26. 
169  Cf. Pacala and Socolow 2004. 
170  Murphy et al. 2005: 14; De Coninck 2009: 218. 
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secretariat already partially fulfil this function, but the databases 
could still be enriched by the experiences from minilateral clean 
technology agreements outside the auspices of the UNFCCC and not 
reported by parties in their National Communications. Coordination 
could further prevent duplication of work by promoting the use of 
common accounting standards and monitoring and reporting 
formats.171 

Fourth, coordination could ensure that technology 
development and transfer better correspond to technology needs. In 
this regard, a review by the Chair of the Expert Group on Technology 
Transfer identifies a number of deficits, including a limited focus on 
least developed countries, a strong emphasis on the energy sector 
(rather than industry, transport, forestry and agriculture, etc.) and a 
dominance of mitigation (rather than adaptation) technologies.172 
Moreover, to ensure that the development and transfer of technologies 
is effective on the ground, they need to be linked to the assessment of 
the technology needs of recipient countries. Such technology needs 
assessments as well as the identification of gaps in technology 
cooperation would likely transcend the more restricted scope of most 
minilateral clean technology agreements, especially those focused on 
a limited number of technologies. 

Fifth, coordination could help to channel public funding to the 
various initiatives, most notably through the Green Climate Fund 
established by the Cancún Agreements.173 Although the modalities of 

                                                 
171  With respect to the APP, this was already happening to some extent. For 

instance, the cement industries involved in the APP estimate their emissions by 
using the Cement Sustainability Initiative’s CO2 Accounting Protocol, which 
explicitly aims to be compatible with the IPCC guidelines. See World Business 
Council for Sustainable Development 2011. 

172  UNFCCC 2010a. 
173  It should be noted, however, that the type of funding depends on the specific 

technology. Not all technologies will require public funding, and public support 
is likely to be most useful if it is used to lower the risk of (private) investment in 
certain technologies. See Benioff et al. 2010: 33-35. 
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the Fund still need to be agreed upon, it may (over time) include a 
specific thematic funding window for technology development and 
transfer.174 At the moment, the Clean Technology Fund, one of the 
two multi-donor Climate Investment Funds established by the World 
Bank fulfils this function on an interim basis. However, according to 
the Bank, this fund “will take necessary steps to conclude its 
operations once a new financial architecture [under the UNFCCC] is 
effective”.175 The funding pledged for the Clean Technology Fund as 
of April 2013 was US$ 4.936 billion,176 and should be expected to 
grow with the establishment of the Green Climate Fund. The case of 
the APP shows that even though a multitude of projects may be 
developed, the necessary public funding is not always forthcoming.177 
Coordination of the concrete activities developed under minilateral 
clean technology agreements and the work of the UNFCCC could 
possibly overcome this obstacle. 

In addition to public funding, coordination may also enable 
closer links between private funding through the flexibility 
mechanisms under the UN climate regime and clean technology 
initiatives. Beyond the links with existing mechanisms, such as the 
CDM,178 it is conceivable that activities in minilateral clean 

                                                 
174  The Green Climate Fund is being designed by a Transitional Committee, which 

is to establish specific funding windows. UNFCCC Decision 1/CP.16: paras. 
102 and 109. The Transitional Committee has so far only suggested thematic 
windows for adaptation and mitigation. See Transitional Committee 2011: 10. 
However, technology transfer may be included as a thematic window as well. 
See Müller 2011: 2. 

175  World Bank 2008b: paras. 56-57; see also Nakhooda 2010. 
176  http://www.climatefundsupdate.org/listing/clean-technology-fund (accessed 1 

July 2013). 
177  Pezzey et al. 2008: 105-106. 
178  For a discussion of such a possibility with respect to the APP and the CDM, see 

Van Asselt 2007: 26-27. 
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technology agreements may be eligible for sectoral carbon crediting 
under a future international agreement.179 

The Strengths and Functions of the UN Climate Regime and 

Minilateral Clean Technology Agreements 

Enhanced institutional coordination between the UN climate regime 
and minilateral initiatives would likely be most effective if it aims at 
making use of their respective strengths. While I do not intend to 
provide an exhaustive overview of the various strengths and 
weaknesses of the UNFCCC and minilateral clean technology 
agreements, some key strengths of each are presented in Table 3.2. 

The general strengths of the minilateral clean technology 
agreements outside the UNFCCC include notably the high 
participation rates of those actors most relevant for, and interested in 
specific mitigation technologies.180 This does not only refer to states 
interested in developing specific technologies, but the hybrid mode of 
governance often used also allows for participation of the private 
sector – i.e., the actors owning, developing, and buying technologies. 
These actors have an interest in participating in clean technology 
agreements in order to reap the benefits from moving first in 
developing technologies. Furthermore, the discussion of clean 
technology development – rather than, for instance, emission 
reduction targets – in a non-adversarial, cooperative setting generally 
allows for speedier decision-making.181 Finally, the use of informal 
instruments – compared to formal legal instruments – increases the 

                                                 
179  On sectoral crediting mechanisms, see Bosi and Ellis 2005; Sterk 2008; 

Schneider and Cames 2009. 
180  De Coninck et al. 2008: 336, 350; Barrett and Toman 2010: 70. The situation 

might be different for ‘type 4’ agreements that include specific technology 
standards or mandates, as these agreements may impose higher costs. See De 
Coninck et al. 2008: 350. 

181  Keohane and Victor 2011: 18; Victor 2011: 242-243. 
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flexibility to adapt to new technological developments, avoiding the 
need to resort to potentially lengthy amendment procedures. 
 
Table 3.2 Strengths of the UNFCCC and minilateral clean 

technology agreements.
182

 

 
 UNFCCC Minilateral clean technology 

agreements 

• Links to global climate 
change mitigation objectives 

• Relatively high transparency 
• Links to funding 

mechanisms 
• Established institutional 

framework 
• Technology information 

system to share experiences 

• High participation rates (of 
state and non-state actors 
interested in a specific 
technology) 

• Involvement of private 
sector (technology owners) 

• Facilitates quick decision 
making 

• Flexibility to adapt to 
technological developments 

 
The next question is which functions related to technology 

development and transfer could be best fulfilled by either the 
UNFCCC or the minilateral clean technology agreements. 

Perhaps the least controversial role that the UN climate regime 
could play is intensifying the functions that it has carried out already. 
This includes, first, its information- and knowledge-sharing function, 
which it has in part fulfilled by acting as a clearing house for 
technology cooperation, and by continuing the development and 
compilation of technology needs assessments. Second, the UN 
climate regime could likely play a role by supporting technology hubs 
and innovation networks.183 The Climate Technology Centre and 
Network established by the Cancún Agreements have clear potential 
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to link national and regional centres of technology expertise to each 
other. Third, the UNFCCC can continue to play an important role in 
terms of capacity building in developing countries, particularly 
through its emphasis on technology needs assessments. Fourth, as 
indicated above, the UN climate regime could form the focal point for 
the provision of public finance for some technologies through the 
Green Climate Fund. A more far-reaching change would be to also 
make the UNFCCC a forum to establish criteria for financing 
initiatives through the Green Climate Fund, and through the 
operationalization of provisions on monitoring, reporting and 
verification. Such a decision would undoubtedly be politically 
charged, as it would give the UNFCCC with its one-country-one-vote 
structure leeway over considerable financial resources provided by 
developed countries. However, it could also lead to an accurate and 
ongoing assessment of the contribution of the various initiatives to the 
Convention’s overall objectives. 

What the UN climate regime is unlikely to be able to do is to 
influence the choices about the kinds of clean technologies to 
develop, given that political preferences based on national 
circumstances will likely dictate such choices. Nevertheless, it may be 
possible that a UNFCCC-based body could at least prevent “powerful 
states [from] exploiting their position and putting their economic 
interest in a specific technology above the general interest of 
environmental effectiveness”.184 This relates to the strength of the 
UNFCCC to link specific actions to an overall (mitigation) objective. 
However, whether states are willing to be constrained in their 
technology policy choices remains to be seen. 

3.5 Autonomous Interaction Management 

In case enhanced institutional coordination between the UN climate 
regime and minilateral clean technology agreements proves to be 
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challenging, it is still very well possible that countries participating in 
both live up to their commitments under the climate treaties. Indeed, 
the potential outlined above for minilateral clean technology 
agreements to complement the UNFCCC’s work on technology 
development and transfer shows that countries can participate in both 
fora in pursuit of the same objective. Furthermore, the extent to which 
minilateral initiatives are in conflict with the UN climate regime 
could be mitigated by the way that individual countries profile these 
initiatives – as it was precisely the way the APP was profiled in 2005 
by its main protagonists (the US and Australia) that gave rise to the 
perception that it was competing with, rather than complementing, the 
climate treaties. 

An interesting case of autonomous interaction management is 
how Japan sought to navigate between the APP and the UN climate 
regime during the APP’s existence.185 At the time of the formation of 
the Partnership, Japan was placed in a unique position, as it was the 
only country that also had an emission reduction target under the 
Kyoto Protocol. Australia and the US were also among the developed 
countries in the UNFCCC, but had not (yet) ratified the Kyoto 
Protocol. China, India and South Korea had ratified the Protocol, but 
did not have legally binding emission reduction targets. Japan, in 
contrast, had committed itself to reduce its emissions by 6 percent 
from 1990 levels between 2008 and 2012. Japan’s position was also 
noteworthy for other reasons. First, it had a special interest in the 
success of the Kyoto Protocol, with the treaty being named after its 
former capital city.186 Second, Japan played a critical role in forging 
consensus on the Bonn Agreement in 2000-2001, when there was 
mounting concern regarding the future of the Kyoto Protocol due to 
the United States’ decision not to ratify.187 Third, the country has 
historically attempted to maintain good relations with the main non-

                                                 
185  Van Asselt et al. 2009. 
186  Tiberghien and Schreurs 2007: 88. 
187  Broadbent 2002. 



CHAPTER 3 

150 

party to the Kyoto Protocol, the US.188 Lastly, Japan has interests in 
exerting political leadership in Asia.189 So while Japan had decided to 
join the APP, it was clear that it could not easily turn its back on the 
Kyoto Protocol. Instead, it sought to highlight how the Partnership 
could be used both to support the UNFCCC and to provide a model 
for future international climate governance. 

On the one hand, the APP displayed a number of 
characteristics that fit well with the Japanese position in the post-2012 
discussions in the UN climate regime: (i) its focus on emissions in 
specific large emitting sectors that are subject to international 
competition; (ii) the emphasis on technological innovation and the 
transfer of clean technologies and practices; and (iii) the participation 
of other major emitters (China, India, US) in mitigation efforts. On 
the other hand, it also lacked some of the elements that Japan 
embraced in the UN context. Notably, APP activities were not linked 
to any long-term objective for global emission reductions. 
Furthermore, the sectoral approach of the APP was a different one 
than the approach Japan advocated in the UNFCCC discussions. In 
the APP, sectoral activities were of a voluntary nature, whereas 
Japan’s proposals in the climate regime sought to use sectoral analysis 
as the basis for a country’s commitments.190 

For Japan, the APP thus did not present the same kind of 
alternative to the Kyoto Protocol that the US and Australia had in 
mind at the time of its formation. Still, the country became one of the 
APP’s most enthusiastic supporters at the end of the Partnership, after 
it had diminished in importance following changes in government in 
both the US and Australia. Japan’s position can be explained not only 
by the inter-ministerial conflicts that have characterized its domestic 
politics, but also by the strong private sector support of the APP, 
which included industries directly involved in some of the APP task 
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forces.191 Its ambivalent position towards the APP meant that Japan 
did not implement the Partnership in a way that would threaten 
compliance with its commitments under the climate treaties. At the 
same time, however, it allowed the country to strategically use the 
Partnership as a model for international climate governance. This 
shows how autonomous interaction management through 
implementation by states that are aware of the regime interactions can 
address potential conflicts and enhance synergies. 

3.6 Conclusions 

Minilateral clean technology agreements, such as the APP, pose a 
challenge to both political scientists and international lawyers as they 
fall outside traditional definitions and concepts. This chapter has 
shown that this novelty should not be used as a reason to disregard the 
emergence of such institutional arrangements, as these new forms of 
climate governance may affect the existing climate regime and have 
implications for the substance and form of a future climate agreement. 

In terms of consequences of regime interactions, the chapter 
has highlighted two potential policy conflicts. First, because the 
commitments of the APP clearly deviated from those agreed upon in 
the Kyoto Protocol in terms of legal nature and precision, incentives 
were created for countries to steer away from a treaty that contains 
such binding commitments, highlighting a behavioural interaction 
resulting in a policy conflict between the APP and the Kyoto 
Protocol. Although difficult to prove empirically, the mere existence 
of an alternative minilateral regime may increase the difficulty of 
reaching a new multilateral agreement on binding emission reduction 
targets under the UNFCCC. Eventually, this could reduce the degree 
of predictability regarding the achievement of the UNFCCC’s 
ultimate objective. Second, the APP and the UN climate regime 
diverged on several issues that are inherent to governing climate 
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change at the international level, namely: the differentiation between 
industrialized and developing countries; impacts and adaptation; and 
the participation of a wide range of stakeholders. These differences 
point to another behavioural interaction that led to a potential policy 
conflict with respect to the principles underlying the UN climate 
regime and the APP. 

Nonetheless, the implications of minilateral clean technology 
agreements outside the UNFCCC are not necessarily negative, and the 
chapter has drawn attention to behavioural interactions that could 
produce actual and potential synergies between the APP and the 
climate regime to illustrate this point. In particular, the APP’s 
activities in the area of data collection, knowledge exchange, and 
capacity building have supported the climate regime’s processes for 
promoting technology cooperation, and similar activities under other 
minilateral initiatives may continue to do so in the future. In addition, 
in a case of cognitive interaction, the APP formed one of the testing 
grounds for a future global climate governance architecture, although 
it remains to be seen to which extent its features will be integrated in 
the UN climate regime, and to which extent that would affect the 
effectiveness of the latter. 

Moving on to interaction management, the chapter has first 
observed that the scope for legal techniques in this case is practically 
non-existent, as one of the regimes analyzed here is not based on a 
treaty governed by international law. It has further shown how 
institutional coordination between the UN climate regime and 
minilateral clean technology agreements is slowly taking shape. 
Following an examination of the rationales for enhanced institutional 
coordination, it has argued that enhanced institutional coordination 
would likely be most successful if it made use of the respective 
strengths of the UNFCCC and non-UNFCCC initiatives with respect 
to technology development and transfer. 

While the importance of the APP has decreased since the 
announcement of its termination in 2011, it is by no means evident 
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that future climate governance will be centred upon the UN process. 
Any multilateral climate agreement will most likely be accompanied 
by flanking minilateral institutions involving countries and private 
actors that are not satisfied with the negotiation outcomes – either 
because they are perceived to be not ambitious enough or because 
they are seen as overambitious. Moreover, minilateral initiatives 
outside of the UNFCCC will remain relevant as they could influence 
the shape of UN climate governance at the cognitive level. Already, 
the sectoral approach advocated in the APP and other initiatives has 
reached the negotiation agenda, even though it is not yet fully 
understood what is meant by it.192 It is well possible that other 
elements of the APP will figure prominently in the ongoing climate 
negotiations. 

In this regard, coordination of the activities under minilateral 
initiatives and under the UNFCCC process could ensure that they 
work towards the common objective of avoiding dangerous climate 
change. Coordination would arguably lead to a more systematic 
evaluation of the various barriers to technology transfer, and offers a 
way to deal with them not only at the regional and minilateral, but 
also at the global and multilateral level. Furthermore, a system that 
monitors the contribution of these initiatives to the common objective 
would ensure a higher degree of transparency regarding their 
activities, and also make clear how they would contribute to 
compliance with commitments under the climate regime. More 
importantly, it would provide a clear signal that these minilateral 
approaches are not meant as competitors to the multilateral climate 
regime, but rather as complements. 
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Chapter 4 

 

The UN Climate Regime and  

the Convention on Biological Diversity 

This chapter presents the second case study, zooming in on the 
interactions between the UN climate regime and the Convention on 
Biological Diversity as a case of interactions between two treaty-
based regimes within the field of international environmental law and 
governance. Focusing specifically on the role of forests at the nexus 
of climate and biodiversity governance, the chapter seeks, first of all, 
to analyze the consequences of the conflictive and synergistic 
interactions between the climate and biodiversity regimes. Second, it 
aims to show how legal techniques and different ways of institutional 
coordination could ensure that international policies promoting 
climate change mitigation and adaptation and policies reducing 
biodiversity loss could be mutually supportive. 

The relationship between the climate and biodiversity treaties 
goes back to their very origins. The UNFCCC and the CBD were 
negotiated in parallel during the heyday of modern international 
environmental lawmaking. Both treaties were submitted for adoption 
to the Earth Summit in Rio de Janeiro in 1992, and were heralded as 
an important achievement of this landmark conference. While the 
‘Rio Conventions’, together with Agenda 21, were the most notable 
positive outcomes of the Earth Summit, countries at the meeting 
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failed to reach agreement on a global forest convention.1 With a 
legally binding agreement on forests out of reach, countries settled for 
the adoption of the non-legally binding ‘Forest Principles’, and the 
inclusion of a chapter on deforestation in Agenda 21.2 Since 1992, 
various soft law initiatives have emerged in the area of global forest 
governance, which have kept the hope of a global forest convention 
alive.3 However, in addition, actors in existing international 
environmental regimes, including the climate and biodiversity 
regimes, have also become aware of the links between forests and 
their respective subject matters.4 

Against this backdrop, this chapter first describes the general 
background of the relationship between the climate and biodiversity 
regimes, and discusses how the two regimes have sought to govern 
forests (Section 4.1). It then moves on to discuss the key forest-
related interactions between the two regimes, including an indication 
of the (potential) outcomes of such interactions (Section 4.2). Next, 
the chapter examines the methods offered by international law for 
managing interactions between the two regimes (Section 4.3), 
followed by a discussion of institutional coordination (Section 4.4). 
Finally, it discusses whether autonomous management could form an 
interim solution for addressing the relationship between two 
environmental regimes (Section 4.5). The concluding remarks 
summarize the main implications of this case (Section 4.6). 
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3  Humphreys 2006: 114-115. It is beyond the scope of this chapter to discuss the 

multitude of public, private and public-private initiatives in global forest 
governance. See McDermott et al. 2007; Rayner et al. 2010. 

4  Humphreys 2006: 190. 



THE UN CLIMATE REGIME AND THE CONVENTION ON BIOLOGICAL DIVERSITY 

157 

4.1 The Governance of Climate Change and Biodiversity 

4.1.1 Climate Change and Biodiversity Loss 

The linkages between two of the main environmental threats facing 
the world today, climate change and biodiversity loss, are manifold 
and complex.5 In the first place, climate change is a major threat to 
the conservation of biodiversity, and already has negative impacts on 
ecosystems, species, genetic diversity, as well as ecological 
interactions.6 This includes impacts on the distribution of ecosystems, 
for instance by inducing a poleward shift of ecosystems,7 as well as 
changing the composition of ecosystems, for instance through the 
introduction of invasive alien species.8 Another important connection 
is that ecosystems with high biological diversity are generally more 
resilient to climate change and variability than impoverished 
ecosystems. Hence, if other pressures on biodiversity decrease,9 it is 
more likely that ecosystems will adapt naturally to climate change.10 
Furthermore, biodiversity can support humans in their efforts to adapt 
to climate change impacts.11 For instance, coastal ecosystems can 
strengthen coastal defence systems to prevent floods and erosion.12 
Finally, ecosystems play an important role in the carbon cycle by 
either taking up (sequestering) or emitting carbon.13 

The complex relationship between climate change and 
biodiversity is especially pertinent in the case of forest ecosystems. 

                                                 
5  IPCC 2002; Secretariat of the CBD 2003; 2009a; 2009b. 
6  Secretariat of the CBD 2009a: 12-29. 
7  Parmesan and Yohe 2003. 
8  Rahel and Olden 2008. 
9  Other notable threats to biodiversity include habitat loss, overexploitation, 

pollution, and the invasion of alien species. See Millennium Ecosystem 
Assessment 2005: 96-99. 

10  Secretariat of the CBD 2003: 78. 
11  Secretariat of the CBD 2009a: 73-74. 
12  Secretariat of the CBD 2009a: 54-56. 
13  Secretariat of the CBD 2009a: 93-97. 
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Forests are an important component of the world’s biological 
diversity, while also playing a role in maintaining global biodiversity 
in general. Intact forests will likely be more resilient to climate 
change impacts, making protection of such forests a sound adaptation 
strategy.14 At the same time, forests are important from the 
perspective of climate change mitigation, as they form either net 
carbon sinks or sources of emissions. Young, growing trees act as 
sinks by absorbing carbon dioxide from the atmosphere. Most CO2, 
however, is stored in old-growth forests, which form vast reservoirs 
of carbon over a long period. When forests or harvested wood 
products are burned or decompose, the biomass loses its function as a 
sink and becomes a source of carbon.15 Varying estimates indicate 
that tropical deforestation and forest degradation accounts for about 
12-20% of global CO2 emissions.16 Measures to avoid deforestation, 
as well as afforestation, reforestation and forest management hence 
have a significant potential for climate change mitigation, but the 
impacts on biodiversity may be positive, neutral or negative.17 

4.1.2 The Climate Regime and Biodiversity 

General Provisions 

The objectives of the climate and biodiversity regimes can generally 
be said to be converging, as both are concerned with the conservation 
of ecosystems.18 Although the climate and biodiversity treaties do not 
explicitly refer to each other, the texts include indirect connections. 
The UNFCCC’s objective of stabilizing greenhouse gases at non-
dangerous levels is to be achieved “within a time-frame sufficient to 
allow ecosystems to adapt naturally to climate change”.19 Parties to 
                                                 
14  Secretariat of the CBD 2009a: 62-63. 
15  Secretariat of the CBD 2009a: 48. 
16  IPCC 2007: 36; Van der Werf et al. 2009: 737. 
17  Secretariat of the CBD 2009a: 102-104. 
18  Jacquemont and Caparrós 2002: 169. 
19  Art. 2 UNFCCC. 
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the UNFCCC are also committed to “promote and cooperate in the 
conservation and enhancement (…) of sinks and reservoirs (…) 
including biomass, forests and oceans as well as other terrestrial, 
coastal and marine ecosystems”.20 Furthermore, in adopting climate 
change mitigation measures, parties need to “employ appropriate 
methods, for example impact assessments (…) with a view to 
minimizing adverse effects (…) on the quality of the environment”.21 

Unlike the UNFCCC, the Kyoto Protocol does not refer 
explicitly to biodiversity or ecosystems, but it calls on its parties to 
implement policies and measures, including the protection and 
enhancement of sinks, “taking into account [their] commitments 
under relevant international environmental agreements”.22 The same 
provision also calls on parties to implement measures for the 
“promotion of sustainable forest management practices, afforestation 
and reforestation”,23 although parties so far have not defined what is 
meant by ‘sustainable’ in this context.24 The Protocol also demands 
that parties implement policies and measures in such a way as to 
minimize the effects, including environmental effects, on other 
parties.25 Finally, the COP is instructed to assess the environmental 
impacts of measures taken pursuant to the Protocol.26 While the 
environmental effects could refer narrowly to the effect on 
greenhouse gas emissions only, the more appropriate interpretation 
would broadly include all kinds of environmental impacts, including 
those on biodiversity and ecosystems. 

                                                 
20  Art. 4.1(d) UNFCCC. The UNFCCC refers to ecosystems on several other 

occasions. See preamble, Art. 1.1, and Art. 4.8 UNFCCC. 
21  Art. 4.1(f) UNFCCC. 
22  Art. 2.1(a)(ii) Kyoto Protocol. 
23  Art. 2.1(a)(ii) Kyoto Protocol. 
24  Pontecorvo 1999: 731; Sagemüller 2006: 208. 
25  Art. 2.3 Kyoto Protocol. 
26  Art. 13.4(a) Kyoto Protocol. 
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The Climate Regime and Forests 

Forests have played a prominent role in the climate regime in the 
context of discussions about removals and emissions from land use, 
land-use change, and forestry (LULUCF). In other words, forests are 
considered to be first and foremost a means of climate change 
mitigation through their function as carbon sinks (and, conversely, 
their potential as source of emissions). The main commitment 
contained in the UNFCCC in this regard is that all parties must report 
annual emissions by sources and removals by sinks.27 Furthermore, 
all parties must also promote the sustainable management of all sinks 
and reservoirs, including forests.28 

The Kyoto Protocol put the use of carbon sinks high on the 
agenda by opening up the possibility of using sinks to meet the 
emission reduction targets agreed upon by industrialized countries. 
Article 3.3 of the Protocol states that: 
 

net changes in greenhouse gas emissions by sources and removals 
by sinks resulting from direct human-induced land-use change and 
forestry activities, limited to afforestation, reforestation and 
deforestation since 1990, measured as verifiable changes in carbon 
stocks in each commitment period, shall be used to meet the 
commitments [of industrialized countries].29 

 
In addition, Article 3.4 determines that rules concerning the 

use of LULUCF activities other than afforestation, reforestation and 
deforestation shall be decided upon by the first COP/MOP.30 The 
indeterminate wording of these provisions led to protracted 
discussions in the years after Kyoto, and was part of the reason why 

                                                 
27  Art. 4.1(a) UNFCCC. 
28  Art. 4.1(d) UNFCCC. 
29  Art. 3.3 Kyoto Protocol. 
30  Art. 3.4 Kyoto Protocol. 
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the sixth COP of the UNFCCC failed in 2000.31 Eventually, the 
Marrakech Accords resolved many of the outstanding issues 
regarding sinks, and clarified how they should be accounted for.32 
Parties agreed on several principles for implementing LULUCF 
activities,33 provided definitions for key terms such as ‘afforestation’, 
‘reforestation’, and ‘deforestation’,34 and clarified the activities that 
could be accounted for under Article 3.4.35 

While the Marrakech Accords thus provided a much-needed 
compromise on the use of forest carbon sinks in achieving the Kyoto 
targets, another hot potato remained on the table: the use of forestry 
activities in the CDM. In Marrakech, parties already decided that only 
afforestation and reforestation – and hence not deforestation – would 
be eligible under the CDM, and only to a very limited extent.36 It took 
two more years to negotiate detailed modalities and procedures to 
address a host of potential problems related to the inclusion of sinks 
in the CDM.37 This included the issue of ‘non-permanence’ – the risk 
that forests lose their function as sinks and become sources of carbon 
emissions if they are harvested or affected by pests, forest fires, etc.38 
Furthermore, there were concerns that forestry activities that resulted 
in emission reductions in one location would cause an emissions 

                                                 
31  Bailey 2002: 106. 
32  This included agreement on a ‘gross-net’ approach, where LULUCF removals 

or emissions were excluded from the calculation of base year emissions, but 
were included in the assessment of compliance at the end. See Yamin and 
Depledge 2004: 122-129. 

33  Kyoto Protocol Decision 16/CMP.1: para. 1(e). 
34  Kyoto Protocol Decision 16/CMP.1: Annex, para. 1. 
35  These activities are revegetation, forest management, cropland management, and 

grazing land management. See Kyoto Protocol Decision 16/CMP.1: Annex, 
para. 6. 

36  The cap for credits from forest carbon sinks in the first commitment period is 
1%. See Kyoto Protocol Decision 16/CMP.1: Annex, paras. 13-14. 

37  Graichen 2005: 11-16. For an analysis of the negotiation process, see Boyd et al. 
2008. 

38  Graichen 2005: 13-14. 
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increase elsewhere, nationally and even internationally – the issue of 
‘leakage’. Another issue that needed to be resolved related to 
accounting for LULUCF emissions and changes in such emissions 
over time. In particular, there were questions about how to establish 
whether emission reductions would be ‘additional’ compared to a 
business-as-usual scenario.39 Finally, the inclusion of sinks in the 
CDM raised concerns about their socio-economic and environmental 
impacts. Eventually, parties settled their differences on these issues, 
leading to an agreement on the inclusion of afforestation and 
reforestation in the CDM in 2003.40 

In the context of the negotiations on a post-2012 climate 
agreement, forests again became a prominent subject of contestation, 
but this time as a source of emissions. The starting point for these 
discussions was a proposal by Costa Rica and Papua New Guinea to 
discuss options for reducing emissions from deforestation in tropical 
countries at COP-11 in 2005.41 This issue became known as reducing 
emissions from deforestation and forest degradation (REDD),42 and 
was included as an official negotiation item for a future international 

                                                 
39  Graichen 2005: 14-15. 
40  Kyoto Protocol Decision 5/CMP.1. The issue of permanence was resolved by 

introducing temporary credits under the CDM, whereas the rules also provide 
safeguards to ensure that real emission reductions take place. See Graichen 
2005: 15. 

41  UNFCCC 2006a: paras. 76-84. 
42  Over time, the name of the agenda item has changed. What started as ‘RED’ 

(reducing emissions from deforestation in developing countries), became known 
later as ‘REDD’ (which also includes forest degradation), and is now commonly 
referred to as ‘REDD+’ (which also includes the conservation and sustainable 
management of forests, as well as the enhancement of forest carbon stocks). 
This is by no means a matter of semantics, as the terminology refers to the scope 
of emission reductions included in a mechanism. See Lawlor et al. 2010: 5. For 
the sake of clarity, I use the term REDD consistently to refer to all three, unless 
stated otherwise. 
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climate change agreement in the 2007 Bali Action Plan.43 Through 
REDD, countries with tropical forests could be compensated for their 
efforts to reduce (the rate of) deforestation and forest degradation.44 
While the idea of creating incentives for reducing deforestation is 
hardly contested, there is disagreement about the specific design of a 
REDD mechanism, with one of the key questions being whether such 
a mechanism should be primarily market- or fund-based, or a 
combination thereof.45 Other questions relate to some of the same 
issues that troubled negotiators in the early 2000s, including 
monitoring and accounting methods, leakage and non-permanence.46 

The 2009 Copenhagen Accord recognized the need for the 
“immediate establishment” of a REDD mechanism.47 Furthermore, 
the meeting adopted a decision on methodological guidance for 
REDD and other forest-related activities in developing countries.48 
Parties were not yet able to agree on a broader REDD decision, but 
one year later, REDD became an important part of the Cancún 
Agreements.49 According to the decision adopted in Cancún, the 
stated objective for REDD is “to slow, halt and reverse forest cover 
                                                 
43  UNFCCC Decision 1/CP.13: para. 1(b)(iii); see also UNFCCC Decision 

2/CP.13. 
44  Or, as under REDD+, enhance their forest carbon stocks. 
45  Stockwell et al. 2009: 151. 
46  O’Sullivan 2008: 182-187. 
47  UNFCCC Decision 2/CP.15: para. 6. While no REDD mechanism as such is in 

place under the climate regime, various international REDD activities are 
underway to pave the way. One of the most notable initiatives is the United 
Nations Collaborative Programme on Reducing Emissions from Deforestation 
and Forest Degradation in Developing Countries (UN-REDD), established by 
the United Nations Development Programme, UNEP and the Food and 
Agriculture Organization of the United Nations. Other important funding 
initiatives include the World Bank’s Forest Carbon Partnership Facility, and 
several bilateral partnerships, such as the Norway-Indonesia REDD Partnership 
(part of its larger International Climate Finance Initiative). For an overview of 
the various funding initiatives, see Nakhooda et al. 2011. 

48  UNFCCC Decision 4/CP.15: para. 6. 
49  UNFCCC Decision 1/CP.16. 
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and carbon loss”.50 The fact that the text refers separately to the 
problems of forest cover loss and carbon loss indicates a shift away 
from the notion that forests are solely sources or sinks of carbon. The 
decision calls on developing countries to undertake REDD activities 
in three phases, starting with national planning, followed by 
implementation of policies and measures and, eventually, results-
based actions.51 It also requests developing countries to put in place 
the necessary infrastructure for undertaking REDD activities, 
including the development of a national strategy, a national reference 
emission level and a national monitoring system.52 Finally, the 
decision contains specific language on social and environmental 
safeguards that must be respected whilst implementing REDD 
activities.53 The decision is an important milestone in the 
development of REDD in the UN climate regime, but it left many 
issues unresolved. For instance, parties did not settle on the precise 
substantive scope of the mechanism, as well as its connection to the 
Green Climate Fund established in Cancún.54 Modest progress was 
made at COP-17 in Durban, for instance with respect to reporting on 
safeguards and establishing reference levels,55 but no consensus could 
be reached regarding crucial questions on financing REDD. 

In short, throughout the last two decades of climate 
negotiations, forests have played an important role primarily because 
of their function as carbon sinks or sources. This role came to the 
forefront in the aftermath of Kyoto, when the use of sinks for 
compliance with the Kyoto targets became a crunch issue in the 
negotiations. The Marrakech Accords were not the end of the story, as 
the equally vexed question of whether and how to include forestry 
projects in the CDM was only tackled two years later. Since 2005, 
                                                 
50  UNFCCC Decision 1/CP.16: Part C, preamble. 
51  UNFCCC Decision 1/CP.16: para. 73. 
52  UNFCCC Decision 1/CP.16: para. 71. 
53  UNFCCC Decision 1/CP.16: para. 72 and Annex I. 
54  Austin et al. 2010. 
55  UNFCCC Decision 12/CP.17. 
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forests have also become a key negotiation item following proposals 
to introduce a REDD mechanism. While the non-mitigation aspects of 
forests have not been completely ignored, they have only played a 
subsidiary role. This is in contrast to the more holistic approach taken 
by the biodiversity regime, which is examined next. 

4.1.3 The Biodiversity Regime and Climate Change 

General Provisions 

The objectives of the CBD are the conservation of biological 
diversity, the sustainable use of its components, and the fair and 
equitable sharing of the benefits arising out of the utilization of 
genetic resources.56 While the three broad objectives do not make a 
specific connection to climate change mitigation and adaptation, the 
preamble to the CBD states “that it is vital to anticipate, prevent and 
attack the causes of significant reduction or loss of biological 
diversity at source”.57 As climate change is one of the major drivers 
of biodiversity loss, combating climate change could thus contribute 
to achieving the objectives of the biodiversity convention. Other 
provisions of the CBD are also arguably applicable to climate change. 
For example, parties are to “[i]dentify processes and categories of 
activities which have or are likely to have significant adverse impacts 
on the conservation and sustainable use of biological diversity”.58 
Climate change could be said to be included in these processes.59 

The Biodiversity Regime and Forests 

The CBD is the first multilateral environmental agreement that 
approaches the protection of biological diversity, including forests, in 
a comprehensive fashion, going beyond the piecemeal approaches 

                                                 
56  Art. 1 CBD. 
57  Preamble CBD. 
58  Art. 7(c) CBD. 
59  McNeely 2003: 40. 
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that characterized international regulatory efforts before its 
adoption.60 This holistic consideration of the conservation and 
sustainable use of biodiversity is reflected in the ‘ecosystem 
approach’ adopted by the CBD parties in 1995, and promoted by the 
convention since.61 Among others, the ecosystem approach embraces 
community-based approaches to ecosystem protection by encouraging 
decentralization of management to the lowest appropriate level.62 It 
also points to the need for considering ecosystems in their economic 
context, meaning that economic incentives should be used in 
ecosystem management.63 Furthermore, interrelations between 
different ecosystems – for instance within and outside of protected 
areas – are stressed.64 The ecosystem approach can be seen as 
encompassing a variety of approaches to the management and 
protection of biological resources; it does not prescribe a specific 
approach, as this will always depend on the prevailing conditions in a 
certain area. 

Whereas the importance of forests under the climate treaties 
lies in their role as carbon sinks or sources, the CBD is rather aimed 
at a wide range of functions carried out by forests, including the 
conservation of biological diversity and habitat protection of flora and 
fauna as well as the protection of natural heritage, and cultural and 
spiritual values.65  

The CBD has only slowly expanded its activities in the area of 
forests, even though parties have repeatedly acknowledged that this 
issue is covered by the CBD’s mandate.66 Indeed, while the treaty 
does not explicitly refer to forests, various provisions are directly or 

                                                 
60  Birnie and Boyle 2002: 568-569. 
61  CBD Decision II/8: para. 1. 
62  CBD Decision V/6: Annex B, para. 6, Principle 2. 
63  CBD Decision V/6: Annex B, para. 6, Principle 4. 
64  CBD Decision V/6: Annex B, para. 6, Principle 3. 
65  Ruis 2001. 
66  Le Prestre 2002: 276. 
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indirectly relevant for the protection of forests.67 Forests, after all, 
form a part of, and are a habitat of terrestrial biological diversity.68 
The relevant provisions include obligations with regard to in situ and 
ex situ conservation of biodiversity. In situ conservation measures 
include “the protection of ecosystems, natural habitats and the 
maintenance of viable populations of species in natural 
surroundings”,69 as well as the establishment of a system of protected 
areas or areas where special measures are needed.70 Ex situ 
conservation measures include the establishment of facilities for 
research outside of their natural habitat.71 The CBD also emphasizes 
the role of indigenous and local communities in the conservation and 
sustainable use of biodiversity.72 

The CBD’s activities on forests took off in 1996 when the 
parties requested that the CBD secretariat develop a work programme 
for forest biodiversity.73 The initial focus of the work programme was 
to be on research and the development of technologies relevant for the 
conservation and sustainable use of forest biodiversity. A first, three-
year work programme was subsequently endorsed at the fourth COP 
in 1998.74 In this decision, the CBD secretariat was also asked for the 
first time to liaise with secretariats of the other Rio Conventions, 
given “the potential impact of afforestation, reforestation, forest 
degradation and deforestation on forest biological diversity and on 
other ecosystems”.75 

                                                 
67  Humphreys 2006: 191-204. 
68  Khalastchi and Mackenzie 1999: 40. 
69  Art. 8(d) CBD. 
70  Art. 8(a) CBD. 
71  Art. 9(b) CBD. 
72  Art. 8(j) CBD. 
73  CBD Decision III/12: Annex, para. 6. 
74

  CBD Decision IV/7: para. 1. 
75  CBD Decision IV/7: para. 9. 
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The scope of the first work programme on forest biodiversity 
was rather narrow and did not include concrete activities.76 This was 
acknowledged four years later, in 2002, when parties adopted an 
expanded work programme,77 which was aimed at more practical 
action compared to the initial programme.78 A review carried out by 
the CBD secretariat deemed the programme of work a “valuable 
tool”, but identified a number of barriers to its effective 
implementation, including insufficient data, and a lack of capacity.79 
The review drew attention to deforestation and forest degradation as 
important drivers of forest biodiversity loss, and urged parties to 
incorporate climate change in their national strategies and 
programmes.80 In response to the review, the COP recognized that 
there is an “urgent need to strengthen implementation of the 
programme of work on forest biodiversity (…) through sustainable 
forest management and the ecosystem approach”.81 

The Strategic Plan for Biodiversity 2011-2020 (and its Aichi 
targets), adopted at COP-10 in Nagoya in 2010, contains several non-
legally binding targets related to forest biodiversity. For instance, it 
states that, by 2020: the rate of loss of natural habitats, including 
forests, needs to be at least halved (and where feasible brought to 
zero);82 areas under forestry need to be managed sustainably;83 and 
the contribution of biodiversity to carbon stocks needs to be 
enhanced, including at least 15 percent of degraded ecosystems.84 

Overall, it can be seen that both the depth and scope of the 
CBD’s activities in the area of forest biodiversity have significantly 

                                                 
76  Khalastchi and Mackenzie 1999: 46. 
77  CBD Decision VI/22: para. 10; Annex. 
78  Humphreys 2006: 192. 
79  CBD 2007: 1-2; 13-14. 
80  CBD 2007: 2. 
81  CBD Decision IX/5, preamble. 
82  CBD Decision X/2: Annex, Target 5. 
83  CBD Decision X/2: Annex, Target 7. 
84  CBD Decision X/2: Annex, Target 15. 
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expanded, especially after the launch of the expanded work 
programme. The ecosystem approach provides general guidance for 
the CBD’s activities, also in this area, meaning that the CBD’s view 
of forests is generally broader in scope than that of the climate 
regime. This means, for example, that the CBD considers how 
ecosystems relate to each other. Furthermore, this brief review shows 
that the CBD parties have drawn attention to the forest-related 
linkages between climate change and biodiversity, a development that 
I will discuss in more detail later in this chapter. 

4.2 Consequences of Interactions 

In this section, I show how the decisions taken in the climate regime 
might have negative impacts on achieving the objectives of the CBD. 
However, I argue that at the same time there is an untapped potential 
for synergies between the conventions on the issue of forests, 
particularly in light of the increasing prominence of REDD in the 
climate negotiations.85 

4.2.1 Forest Carbon Sinks in the Kyoto Protocol 

Although there are various indirect links in the provisions of the 
climate and biodiversity treaties, and the objectives of the treaties are 
potentially mutually supportive, fears exist that the use of sinks in the 
Kyoto Protocol leads to conflicts between the climate and biodiversity 
treaties in the implementation phase.86 More specifically, critics have 
                                                 
85  The section focuses on the climate regime as the source of interactions and the 

biodiversity regime as the target. There are other interactions between the 
climate and biodiversity regimes that may go in the other direction. For instance, 
CBD parties in 2010 agreed on a moratorium on geoengineering, thereby 
seemingly foreclosing a potential climate change mitigation option (albeit a very 
controversial one). See CBD Decision X/33: para. 8(w). However, in the case of 
forests the direction of interactions is primarily from the climate regime to the 
biodiversity regime. 

86  Pontecorvo 1999; Jacquemont and Caparrós 2002; Wolfrum and Matz 2003: 79-
93; Rousseaux 2005; Sagemüller 2006; Schwartz 2006. 
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argued that the rules developed under the Kyoto Protocol do not 
sufficiently safeguard biodiversity concerns, and could frustrate the 
objectives of the biodiversity treaty.87 The main concerns raised in 
this regard are that current rules could result in destructive large-
scale, monoculture plantations, a lack of protection for existing old-
growth forests, and an increase in the use of genetically modified 
trees and invasive alien species. 

The impacts of forest-related climate change mitigation 
activities on biodiversity may vary, depending on the type and the 
design of such activities. Some activities, such as the preservation of 
natural forests through the prevention of deforestation and forest 
degradation, can result in significant biodiversity benefits.88 In 
contrast, using the wrong sites or species for afforestation and 
reforestation may lead to negative effects on biodiversity.89 One of 
the main concerns in this regard is the replacement of old-growth 
forests by large-scale industrial plantations, which use fast-growing 
trees that sequester more carbon.90 While the mitigation benefits are 
clear and can be significant, particularly in the short-term, the impacts 
on biodiversity associated with plantations can be negative. 
Especially monoculture plantations, which use only one tree species, 
can lead to adverse effects on both plant and animal biodiversity.91 
The detrimental effects on biodiversity are aggravated if the 
plantation consists of genetically modified trees. There are risks that 
genetically modified trees might be, or might create, invasive species 
that threaten other species in an ecosystem.92 

                                                 
87  Pontecorvo 1999: 749. 
88  Secretariat of the CBD 2009a: 102. 
89  Sagemüller 2006: 197-198. 
90  Pontecorvo 1999: 49; Sagemüller 2006: 199. 
91  Jacquemont and Caparrós 2002: 174. However, using various native species 

would reduce the impacts of plantations. Secretariat of the CBD 2009a: 104. 
Furthermore, even monoculture plantations may lead to biodiversity benefits. 
See Sagemüller 2006: 199. 

92  Schwartz 2006: 435-436. 
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The policy conflict between the Kyoto Protocol and the CBD 
is thus shaped by the type of incentives provided by the rules on 
forest carbon sinks developed under the Protocol. The outcomes of 
this relationship depend on whether these rules only seek to maximize 
the carbon sequestration potential of forests, or whether they limit 
such behaviour given the associated potential biodiversity impacts.93 
The decisions on LULUCF and on the inclusion of afforestation and 
reforestation in the CDM do provide various safeguards for 
biodiversity protection, but these incentives are rather weak. 

First, the principles for the implementation of LULUCF 
activities include ensuring “[t]hat the implementation (…) contributes 
to the conservation of biodiversity and sustainable use of natural 
resources”.94 However, the use of the weak phrasing ‘contributes to’ 
arguably does not result in any concrete limitations of activities for 
the benefit of biodiversity.95 

A second way in which biodiversity considerations could pose 
a limit to LULUCF activities lies in the definition of ‘forest 
management’. Forest management includes activities such as 
harvesting, forest fire management, pest management and 
regeneration, all of which may impact biodiversity differently.96 In 
the Marrakech Accords, it is defined as “a system of practices for 
stewardship and use of forest land aimed at fulfilling relevant 
ecological (including biological diversity), economic and social 
functions of the forest in a sustainable manner”.97 However, this 
formulation again lacks specificity. It is unclear, for instance, what is 
meant by ‘stewardship’ or what ‘relevant’ ecological functions 
comprise.98 Moreover, the reference to biodiversity is found only in 
the definition of ‘forest management’, and not in the definitions of 
                                                 
93  Rousseaux 2005: 3-4. 
94  Kyoto Protocol Decision 16/CMP.1: para. 1(e). 
95  Jacquemont and Caparrós 2002: 171. 
96  Secretariat of the CBD 2003: 65. 
97  Kyoto Protocol Decision 16/CMP.1, para. 1(f). 
98  Sagemüller 2006: 210-211. 
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‘afforestation’, ‘reforestation’ or ‘deforestation’, risking “the 
dangerous interpretation that biodiversity conservation is only 
necessary in the case of forest management”.99 Despite these 
shortcomings, the definition seems to at least preclude forest 
management activities that have clear adverse impacts on 
biodiversity.100 

Third, with respect to afforestation and reforestation projects 
in the CDM, it is necessary to carry out an analysis of the socio-
economic and environmental impacts, including impacts on 
biodiversity and natural ecosystems.101 If such an analysis points to 
significant impacts, an environmental impact assessment is necessary. 
In theory, the requirement of conducting an environmental impact 
assessment is another safeguard mechanism for biodiversity 
protection. In practice, however, the usefulness of this mechanism is 
again constrained. The determination of which impacts are 
‘significant’ is left completely up to the host country and project 
participants.102 This is problematic because participants have an 
economic incentive to abstain from conducting an impact assessment 
to keep the costs of a project low,103 whereas CDM host countries 
have incentives (financial or other) to attract CDM investments. The 
decision also states that the environmental impact assessment needs to 
be carried out “in accordance with the procedures required by the host 
Party”,104 but fails to provide any guidance on how parties should set 
up an environmental impact assessment.105 Moreover, the decision 
also does not account for impacts that might only manifest themselves 
over time.106 Nevertheless, the impact assessment should allow for the 

                                                 
99  Jacquemont and Caparrós 2002: 171-172. 
100  Jacquemont and Caparrós 2002: 172; Sagemüller 2006: 211-212. 
101  Kyoto Protocol Decision 5/CMP.1, Annex, para. 12(c). 
102  Meinshausen and Hare 2003: 6. 
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identification – and possibly mitigation – of potential biodiversity 
impacts in some cases, and result in a basic level of transparency 
concerning the potential environmental impacts of CDM sink 
projects.107 Indeed, a brief analysis of the registered afforestation and 
reforestation CDM projects shows that some kind of environmental 
assessment has been carried out in most cases. Out of 19 registered 
projects, environmental impact assessments were legally required for 
only three, and environmental assessments have been carried out for 
11 of them (irrespective of whether an environmental impact 
assessment was required by national law).108 

The fourth reference to biodiversity considerations in the 
Marrakech Accords is that Kyoto parties, in their national reports, 
should describe the laws and administrative procedures in place to 
ensure that LULUCF activities contribute to biodiversity conservation 
and the sustainable use of natural resources.109 While reporting is an 
important part of promoting compliance, there are no consequences 
attached to inaccurate or incomplete reporting on this aspect.110 

The fifth limitation is specifically aimed at preventing the 
conversion of natural, old-growth forests into plantations. The rules 
seek to achieve this by limiting ‘afforestation’ to “land that has not 
been forested for a period of at least 50 years” and ‘reforestation’ to 
“those lands that did not contain forest on 31 December 1989”.111 
These provisions provide one of the most important general 
safeguards, even though they are not explicitly linked to biodiversity 
protection as such. However, some observers have warned that there 
is still a risk of conversion through forest management practices, 
rather than through afforestation or reforestation.112 
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Finally, the preamble of the decision on sinks in the CDM in 
the Marrakech Accords provides a general statement instructing CDM 
host countries to evaluate the risks associated with the use of 
genetically modified organisms and potentially invasive alien species, 
and instructing developed countries to evaluate the use of CDM 
credits resulting from project activities that make use of them.113 Even 
if this general statement could be interpreted as an obligation to 
evaluate – which is already questionable – it could only be 
operationalized if parties would know whether potentially invasive 
alien species or genetically modified organisms are used. However, 
the rules on this point are not entirely clear.114 Moreover, given that 
projects using genetically modified trees tend to be cost-efficient,115 
there are fewer incentives for a host country to block a project 
proposal.116 

There is thus an actual policy conflict between the Kyoto 
Protocol and CBD, primarily due to the relatively strong incentives 
under the Kyoto Protocol to achieve emission reductions cost-
effectively, be it through the accounting of LULUCF activities for the 
purposes of achieving the Kyoto targets or through the CDM. In 
contrast, the incentives to protect biodiversity while implementing 
such activities are rather procedural or formulated broadly. The main 
exception lies in the definitions of ‘afforestation’ and ‘reforestation’, 
which reduce the incentive to convert natural forests into plantations. 

4.2.2 Tackling Deforestation 

The preceding discussion shows that rules providing the ‘wrong’ 
incentives have resulted in a policy conflict between the climate and 
biodiversity regimes. However, it may have painted too bleak a 
picture of the outcomes of interactions between the UN climate 
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regime and the CBD. Indeed, the extent of the conflict should not be 
exaggerated. For instance, the actual practice shows that forestry 
projects in the CDM did not really take off, mainly due to financial 
constraints (e.g., high transaction costs), a lack of knowledge and 
capacity in host countries, and their exclusion from the EU’s 
emissions trading system.117 By the end of 2012, seventy-two 
afforestation and reforestation projects were registered with the CDM 
Executive Board, accounting for less than 1 percent of the total 
number of projects.118 

More importantly, the emergence of REDD on the agenda of 
the climate negotiations has presented a clear opportunity to capture 
synergies between the climate and biodiversity treaties, given the 
large benefits this may entail for both biodiversity protection and 
climate change mitigation.119 Given the failure of the international 
community to provide for adequate protection of the world’s forests, 
hopes have been raised that the biodiversity regime could possibly 
hitch a ride with the climate regime in a time where climate change is 
generally higher on the agenda of policy makers than the protection of 
biodiversity.120 Drawing attention to the overlapping issues could lead 
to prioritizing – and possibly also to funding – climate change 
activities with positive spillovers for biodiversity issues. 

As noted earlier, REDD negotiations are ongoing, although 
the contours of a REDD mechanism are slowly emerging. The precise 
impacts on biodiversity will depend on the design details of such a 
mechanism as well as its implementation in practice. What, then, are 
the design features of a REDD mechanism that matter from a 
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biodiversity perspective? First, the scope is important: reducing 
emissions from deforestation and forest degradation, as well as forest 
conservation,121 would generally lead to greater biodiversity benefits 
than the enhancement of carbon stocks and sustainable management 
of forests.122 Related to the scope, it matters whether the definition of 
‘forests’ under REDD distinguishes between natural forests and 
plantation forests.123 In particular, how forests are defined could 
determine whether a REDD mechanism provides incentives to 
convert natural forests into plantations. Second, how a REDD 
mechanism tackles the issue of leakage is relevant for biodiversity 
protection, especially if the prevention of deforestation in areas with 
low levels of biodiversity leads to an increase in deforestation in other 
areas with high levels of biodiversity.124 Third, the use of a market-
based approach to REDD – as opposed to a fund – is more likely to 
steer investments to areas with high carbon emissions, which do not 
necessarily have the highest level of biodiversity.125 Finally, the 
inclusion of monitoring obligations covering the biodiversity impacts 
of REDD activities could indirectly support biodiversity objectives by 
making it more transparent how REDD could impact on biodiversity 
protection.126 While parties’ positions on the details of these design 
features diverge, there is consensus on some basic elements. For 
example, parties agree that REDD should encompass forest 
conservation, the sustainable management of forests, and the 
enhancement of carbon stocks, even though the initial focus of REDD 
in practice may be on avoiding deforestation and forest 
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degradation.127 Furthermore, it is clear that the monitoring of 
safeguards primarily takes place at the national level, through 
“systems for providing information on how safeguards are addressed 
and respected”.128 

The decisions on REDD adopted under the UNFCCC provide 
an indication about how the climate regime will accommodate 
biodiversity objectives in REDD design.129 In the first REDD 
decision, the COP provided indicative guidance for REDD 
demonstration activities, indicating that such activities “should be 
consistent with sustainable forest management, noting, inter alia, the 
relevant provisions of (…) the Convention on Biological 
Diversity”.130 In the REDD decision taken in Copenhagen, parties 
noted “the importance of promoting sustainable management of 
forests and co-benefits, including biodiversity, that may complement 
the aims and objectives of national forest programmes and relevant 
international conventions and agreements”.131 The Cancún 
Agreements contain a more specific formulation, indicating that 
parties undertaking REDD activities should promote and support 
safeguards. With respect to biodiversity, this means that 
 

[a]ctions [need to be] consistent with the conservation of natural 
forests and biological diversity, ensuring that [REDD activities] are 
not used for the conversion of natural forests, but are instead used to 
incentivize the protection and conservation of natural forests and 
their ecosystem services, and to enhance other social and 
environmental benefits.132 
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Another safeguard requires parties to ensure that “[a]ctions 
complement or are consistent with the objectives of (...) relevant 
international conventions and agreements”.133 Given the clear 
overlap, there is a strong argument that the CBD is a relevant 
international convention for the purposes of this decision. The 
decision also outlines several general principles for REDD activities. 
While not all of these are relevant from a biodiversity perspective, 
one of them states that REDD activities should “[b]e consistent with 
the objective of environmental integrity and take into account the 
multiple functions of forests and other ecosystems”.134 This phrasing 
seems to confirm the shift away from the idea that forests are merely 
sources or sinks of carbon. The REDD decision adopted in Durban 
did not contain provisions specific to the biodiversity safeguards. 
Instead, it instructs parties implementing REDD to enhance 
transparency on how safeguards are addressed and respected.135 
However, it does not offer a clear accountability mechanism to ensure 
this will actually happen. 

The various decisions show that parties pay attention to the 
potential impacts of REDD on biodiversity, but that they have mainly 
dealt with these impacts in terms of ‘co-benefits’ or ‘safeguards’, 
implying that the primary objective is to maximize the reduction of 
CO2 emissions. Indeed, for some observers, the inclusion of 
biodiversity considerations in the design of REDD poses a barrier to 
the mechanism’s implementation.136 The co-benefits approach is one 
of the ways in which biodiversity issues could be integrated in REDD. 
However, one can also argue that biodiversity concerns should be 
seen as more than just auxiliary benefits, but rather as separate 
objectives for a REDD mechanism, for which complementary funding 
mechanisms would be required. Or, going one step further, it can be 
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argued that REDD should deliver biodiversity benefits even if this 
might be at the expense of its mitigation goals.137 

Looking back, the case of tackling deforestation points to a 
potential policy conflict but also to potential synergy between the UN 
climate regime and the CBD. One can discern two narratives 
summarizing the relationship between the climate and biodiversity 
treaties with respect to forests. The narrative of conflict highlights and 
criticizes the ambiguities and lack of safeguards in the relevant rules 
developed in the climate regime. Similarly, the narrative of synergies 
emphasizes the potential co-benefits that could be achieved through 
implementing forestry activities, in particular through the 
establishment of a REDD mechanism. These narratives do not 
exclude each other, but rather serve to illustrate that the relationship 
between the two regimes can be both conflictive and synergistic, 
depending on how actors within and outside the regimes choose to 
manage the interactions. 

4.3 Interaction Management: Legal Techniques 

This section examines the usefulness of the legal techniques outlined 
in Chapter 2 in managing the relationship between the climate and 
biodiversity treaties. It starts with a discussion of the techniques 
aimed at avoiding a conflict, followed by an assessment of the tools to 
resolve conflicts between norms. 

4.3.1 Conflict Avoidance Techniques 

Treaty Changes and Drafting 

The first way to avoid a potential conflict between the climate and 
biodiversity treaties is by amending the existing treaties. The ongoing 
climate negotiations present an opportunity to apply this technique. In 
this regard, various proposals on how to include biodiversity concerns 
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in rules developed in the climate regime have been put forward.138 
The most far-reaching would likely be the establishment of legally 
binding international biodiversity standards.139 However, such 
standards would likely meet with the same developing country 
opposition that blocked the possible use of sustainable development 
criteria under the CDM.140 Another measure is the exclusion of 
specific forestry activities that may have negative biodiversity 
impacts from the scope of REDD.141 Other options include the 
international requirement of mandatory environmental impact 
assessments for REDD projects, or more broadly requiring the use of 
strategic environmental assessments.142 Furthermore, monitoring and 
reporting provisions that cover biodiversity impacts of REDD projects 
could make the relationship between the climate change and 
biodiversity regimes more transparent. 

While a host of options is thus available to parties, it remains 
to be seen if their adoption is politically feasible. The slow-moving 
discussion on including biodiversity considerations in a REDD 
mechanism provides an indication of the political sensitivities. 
Moreover, even if negotiators make use of this window of 
opportunity, it is more likely that they will do so by addressing 
biodiversity issues in a COP decision, rather than in an amendment of 
one of the climate treaties or as part of a new climate treaty. Treaty 
body decisions are generally associated with greater flexibility and 
are usually easier to negotiate than legally binding treaties.143 
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Furthermore, to some extent there is a precedent in how biodiversity 
considerations have been integrated in the LULUCF rules under the 
Kyoto Protocol (see Section 4.2.1). It may be possible to agree on a 
brief reference to the contribution of REDD to biodiversity benefits in 
a legally binding agreement, a provision which could subsequently be 
operationalized through treaty body decisions.144 

Treaty Interpretation 

It is difficult to envisage a dispute relating to the climate-biodiversity 
overlap being brought before an international court or arbitrator.145 
However, treaty interpretation may still be used by government 
officials, legal advisers, and domestic courts.146 Alternatively, 
interpretation may take place if parties to a treaty jointly agree on an 
authentic interpretation of provisions in the climate treaties taking 
into account the CBD.147 Such an activity resembles an 
amendment,148 and will hence be limited by the political 
considerations noted above.149 

Nevertheless, treaty interpretation has the potential to 
harmonize seemingly inconsistent norms. Given the overlaps between 
the objectives of the climate and biodiversity treaties, a teleological 
interpretation could support the harmonization of the different 
agreements. The utility of teleological interpretation should not be 
exaggerated though: the wording of the objectives of the climate and 
biodiversity treaties is quite general and does not necessarily help to 
clarify the meaning of the specific provisions on sinks.150 
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Article 31.3(c) of the Vienna Convention on the Law of 
Treaties may also play a role. For Concetta Maria Pontecorvo, this 
provision confirms “a specific duty for Parties to interpret the 
provisions of the Kyoto Protocol relating to sinks potentially 
conflicting with pre-existing commitments under other treaties in such 
a way as to make them compatible with these commitments”.151 

More generally, an evolutionary approach to treaty 
interpretation is relevant for the climate and biodiversity treaties. For 
instance, the term ‘sustainable forest management practices’152 is 
prone to changing scientific insights, stemming from both within and 
outside the climate regime. Some parties have followed this approach 
in the case of the climate and biodiversity treaties. For instance, a 
submission by the Alliance of Small Island States argues that “[t]he 
implementation of activities under Article 3.3 and 3.4 of the Kyoto 
Protocol must respect the requirements set out in the [CBD and UN 
Convention to Combat Desertification]”.153 

While there is potential for using treaty interpretation as a 
technique to avoid conflicts between the climate and biodiversity 
treaties, the general limitations to its use should be remembered (see 
Chapter 2). Nevertheless, treaty interpretation by domestic actors 
provides an important avenue to pursue a ‘harmonizing approach’ in 
the implementation of the two treaties when there is no agreement on 
a specific treaty term at the international level (see also the discussion 
on autonomous interaction management in Section 4.5).154 
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4.3.2 Conflict Resolution Techniques 

Conflict Clauses 

With respect to conflict resolution techniques, the first question is 
whether the climate and biodiversity treaties contain any conflict 
clauses. It can be argued that the Kyoto Protocol’s reference to 
“relevant international environmental agreements”,155 which instructs 
parties to consider their commitments under other treaties, constitutes 
a conflict clause. Although this provision does not state which 

agreements need to be taken into account, it is reasonable to assume 
that, given the role of forests as sinks and sources of emissions on the 
one hand, and as part and habitat of biodiversity on the other, the 
CBD can be considered ‘relevant’.156 Still, the provision is unclear 
about which commitments in other agreements it refers to, and also 
merely states that such commitments should be “taken into account” 
(rather than suggesting that other international environmental 
agreements need to be complied with).157 It is therefore difficult to see 
how this formulation regulates how the commitments in the Kyoto 
Protocol are related to those contained in the CBD.158 

The CBD contains a more clearly identifiable conflict clause. 
The provision gives priority to any existing agreement, “except where 
the exercise of those rights and obligations would cause a serious 
damage or threat to biological diversity”.159 In effect, this formulation 
reverses the conflict clause:160 the clause serves to limit climate 
change mitigation activities that would cause a serious damage or 
threat to biodiversity. However, several caveats apply. The clause 
applies only to treaties existing at the time of the CBD’s adoption, and 
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is thus not applicable to the subsequently adopted Kyoto Protocol. 
This makes this avenue for addressing the potential conflict between 
the two treaties “legally minimal and practically nonexistent”.161 
Furthermore, the phrase “serious damage or threat to biological 
diversity” is nowhere defined or elaborated upon, meaning that the 
practical application of the clause remains uncertain, and states have a 
rather wide margin of appreciation. While the notion contained in 
Article 22.1 may contain “a rule of precaution and proportionality, in 
which a hierarchy between regimes is established on a case-by-case 
basis”,162 there is no clear guidance for any adjudicator to apply such 
a rule. Hence, I can only concur with Rüdiger Wolfrum and Nele 
Matz-Lück, who conclude that “[i]t is doubtful that this clause can 
prevent or solve conflicts”.163 

Priority Rules  

The conflict resolution rules of lex posterior and lex specialis may 
also apply. Article 30 of the Vienna Convention on the Law of 
Treaties only applies to “successive treaties relating to the same 
subject matter”. If this subject matter is broadly seen as 
‘environmental protection’, the Vienna Convention could apply to 
conflicts between the climate and biodiversity treaties. Alternatively, 
“if two different rules or sets of rules are invoked in regard to the 
same matter”,164 the conflict resolution rules can arguably be applied. 
However, such a broad interpretation would be inappropriate,165 as it 
would make the very existence of a conflict entirely dependent on the 
rules invoked by parties involved in a conflict. 
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Assuming that the two treaties relate to the same subject 
matter, it is still not straightforward to establish which treaty is later 
in time.166 Even if it would be possible to agree on the ‘date’ of a 
treaty (for instance, the time of its adoption, the date of entry into 
force or the date of ratification or accession by a party), the use of the 
lex posterior rule is not appropriate in the case of treaties that were 
negotiated in parallel, as is the case for the UNFCCC and the CBD.167 

Moreover, application of the conflict rules on successive 
treaties is difficult to envisage in the case of ‘living treaties’, where 
“treaty norms are part of a regulatory framework or legal system that 
was created at one point in time but continues to exist and evolve over 
a mostly indefinite period”.168 Multilateral environmental agreements 
such as the climate and biodiversity treaties are clear examples of 
such ‘living treaties’, where parties continue to develop the general 
rules agreed upon in the treaty through the treaty bodies. In such 
cases, the applicability of the law of treaties is inherently limited. As 
shown in the previous section, the interactions between the climate 
and biodiversity regimes with respect to forests are in the first place 
triggered by decisions by the treaty bodies, not by the treaties as such. 

The applicability of the lex specialis maxim is also 
questionable. Again, even under the assumption that two treaties have 
the same subject matter, they do so from a completely different angle, 
and they deal with different aspects of an overlapping issue.169 As 
Ronnie Yearwood argues, “[e]ach system is lex specialis as to the 
next system because the purpose of each system is to regulate a 
specific concern of international law”.170 From the perspective of the 
CBD, its own rules would be more specific for protecting forest 
biodiversity. From the perspective of the climate treaties, the rules 

                                                 
166  Cf. Vierdag 1988; Pauwelyn 2003a: 367-384. 
167  Wolfrum and Matz 2003: 155. 
168  Pauwelyn 2003a: 378; see also Alvarez 2002a: 222. 
169  Lindroos 2005: 48. 
170  Yearwood 2011: 57. 



CHAPTER 4 

186 

developed under them would be more specific in terms of tackling 
emissions from forests. In other words, the determination of which 
norm is more specific in terms of subject matter – i.e., norms in the 
climate treaties or norms in the biodiversity treaty – is inevitably in 
the eye of the beholder.171 

4.4 Interaction Management: Institutional Coordination 

4.4.1 Existing Institutional Coordination 

This section explores the ways in which various actors – notably the 
decision-making and administrative bodies of the biodiversity and the 
climate regimes – have sought to address interactions between the two 
regimes, showing that there is increasing awareness of the 
interactions, as well as a growing response to them. 

Conferences of the Parties 

Given that many of the existing interactions between the climate and 
biodiversity regimes stem from the decisions of treaty bodies, it 
makes sense to examine how the respective COPs have sought to 
manage these interactions. From the various decisions addressing the 
mutual relationship between the two regimes, it appears that while the 
treaty bodies of the UNFCCC and the Kyoto Protocol have been 
rather passive on the issue of the relationship with the biodiversity 
convention, the CBD COP has actively sought to manage the 
interactions between the regimes, especially since around the turn of 
the century. 

The story of the climate COP decisions on promoting 
cooperation with the CBD is a relatively short one – which may be 
surprising given the potential for synergies and conflicts.172 Both the 
UNFCCC COP and the Kyoto Protocol COP/MOP are mandated to 
“[s]eek and utilize, where appropriate, the services and cooperation 
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of, and information provided by, competent international 
organizations and intergovernmental and non-governmental 
bodies”,173 but the first activities were only in response to calls by the 
CBD COP. Cooperation with the CBD received its first mention in a 
2000 report by the UNFCCC’s Subsidiary Body for Scientific and 
Technological Advice,174 following a note by the CBD’s Executive 
Secretary.175 Since then, cooperation with the CBD has been 
discussed under the agenda item of ‘cooperation with relevant 
international organizations’. Only one (brief) COP decision on 
cooperation has been adopted, which generally affirms the need for 
enhanced cooperation “with the aim of ensuring the environmental 
integrity of the [Rio Conventions] and promoting synergies under the 
common objective of sustainable development, in order to avoid 
duplication of efforts, strengthen joint efforts and use available 
resources more efficiently”.176 This decision also formally endorses a 
Joint Liaison Group between the secretariats of the Rio Conventions 
(see below).177 Since the adoption of this decision, however, there 
have been no major efforts to manage interactions between the two 
treaties, and the UNFCCC COP’s attitude remains reactive. 

The CBD parties, in contrast, have adopted various decisions 
on biodiversity and climate change with a view to avoiding (and 
responding to) conflicts on various biodiversity-related issues.178 
These decisions have been instrumental in highlighting biodiversity 
concerns in UNFCCC decisions,179 although they have not led to 
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strong references to biodiversity in the climate regime’s decisions on 
forests. The first decisions highlighting the link between the two 
regimes were adopted in 2000, when the discussion on sinks in the 
climate regime was high on the agenda. One of these decisions 
‘urged’ parties to the UNFCCC “to ensure that future activities of the 
[UNFCCC], including forest and carbon sequestration, are consistent 
with and supportive of the conservation and sustainable use of 
biological diversity”, and asked the CBD’s Subsidiary Body on 
Scientific, Technical and Technological Advice to provide scientific 
advice on how to integrate biodiversity considerations in the 
implementation of the climate treaties.180 

The first separate decision on biodiversity and climate change 
was adopted in 2004, and argued that there are opportunities for 
synergies between the treaties.181 The decision points to a CBD-
specific approach to addressing the interactions between the CBD and 
the climate treaties, noting that the ecosystem approach “could 
facilitate the formulation of climate change mitigation and adaptation 
projects that also contribute to biodiversity conservation and 
sustainable use at the national level”.182 The decision further requests 
the subsidiary body to develop further guidance for promoting 
synergies, and invites the UNFCCC to collaborate to this end.183 

Another decision on biodiversity and climate change, adopted 
in 2006, calls on the CBD parties and other countries to integrate 
biodiversity considerations into their climate policies.184 COP-9 in 
2008 decided that climate change considerations should be integrated 
in future work programmes, taking into account, among others, the 
ecosystem approach.185 The decision also invited the UNFCCC to 
“take full account of opportunities for its work to provide benefits for 
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biodiversity”.186 Parties were further invited to implement various 
activities with a view to promoting synergies among the Rio 
Conventions.187 

The attention for the climate and biodiversity interactions in 
the CBD reached its pinnacle at the CBD COP held in October 2010 
in Nagoya, Japan.188 This was in part because a review of the work on 
biodiversity and climate change was due,189 but likely also because of 
the ongoing discussions on REDD in the climate negotiations. The 
parties adopted a lengthy decision on biodiversity and climate change, 
which contains some novel elements, as well as proposals that link the 
CBD more strongly to the REDD discussions under the UNFCCC. 
For instance, the decision suggested that parties should consider 
streamlined reporting with respect to overlapping issues.190 
Furthermore, it invited parties to consider specific guidance related to 
ecosystem-based approaches for climate change mitigation and 
adaptation.191 More specifically, it provided several carefully 
formulated recommendations with a view to minimizing the 
biodiversity impacts of forestry activities.192 The decision also 
requested the CBD secretariat to collaborate with various other 
international bureaucracies and with CBD parties to contribute to the 
discussion on, and possible development of biodiversity 
safeguards.193 The CBD secretariat was also asked to identify possible 

                                                 
186  CBD Decision IX/16: para. B.11(b). 
187  CBD Decision IX/16: para. B.8, and Annex II. These activities include 

collaboration among national focal points, cooperation on national level 
planning, cooperation in forest sector planning, etc. 

188  Morgera 2011. 
189  CBD 2010b: para. 1. 
190  CBD Decision X/33: para. 7. 
191  CBD Decision X/33: para. 8. 
192  CBD Decision X/33: para. 8(p). These include, for example, avoiding the use of 

invasive alien species and promoting the use of native tree species. 
193  CBD Decision X/33: para. 9(g). The provision stays away from instructing the 

UNFCCC COP to make use of CBD expertise. Parties at the Nagoya COP were 
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indicators for monitoring how REDD could contribute to the 
objectives of the CBD (see below).194 Lastly, the decision proposed 
developing joint activities with the other Rio Conventions.195 

While the recommendation to streamline reporting is aimed at 
improving operational inefficiencies, other suggestions can be viewed 
as efforts to influence the design of climate change measures at the 
international and national levels. To some extent, these suggestions 
may have had an effect, given the references to biodiversity in the 
Cancún Agreements, although the short time between the two COPs 
would suggest that there was little opportunity for the Nagoya 
decision to influence the Cancún outcomes. 

The CBD COP in Hyderabad in 2012 sought to maintain 
momentum, but parties were only able to agree to “take note with 
appreciation” of an annex to a decision, which provides more detailed 
guidance on how to safeguard biodiversity in the implementation of 
REDD activities at the national level.196 The guidance largely follows 
a CBD secretariat note providing advice on REDD safeguards (see 
below). 

It remains to be seen whether and how the CBD will actually 
get involved in the operationalization of the biodiversity safeguards 
under the climate regime and, if so, how effective actions under the 
CBD would be in mitigating conflicts between the two regimes. One 
possibility is that it will play a role in monitoring the biodiversity 
impacts of REDD. While the Cancún Agreements do not foreclose 

                                                                                                                  
very aware of their precarious position, a month before the COP in Cancún. See 
Morgera 2011: 101-102. 

194  CBD Decision X/33: para. 9(h). 
195  CBD Decision X/33: para. 13(a); see also CBD Decision X/20: para. 6(a). The 

CBD’s Subsidiary Body for Scientific, Technical and Technological Advice had 
originally proposed a more far-reaching joint work programme on the basis of a 
suggestion by the CBD Secretariat. See CBD 2010c. The CBD has developed 
joint work programmes with respect to several other multilateral environmental 
agreements. See Chambers 2008: 67. 

196  CBD Decision XI/19: para. 9; Annex. 
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this possibility, they also do not specify a role for the CBD in this 
regard.197 

Secretariats 

Liaising with other secretariats is one of the tasks assigned to the 
secretariats of environmental treaties. This is also the case for the 
UNFCCC secretariat198 and the CBD secretariat.199 In particular, the 
CBD secretariat has played an important independent role in terms of 
knowledge generation and raising awareness about the (potential) 
interactions, even though most of its activities have been triggered by 
COP decisions. Through ‘marketing’ the linkages between the CBD 
and the climate regime, the CBD secretariat has thus sought to 
manage the interactions between the two regimes, straddling the line 
between ‘cognitive’ and ‘normative’ influence.200 

One of the main developments that involved the bureaucracies 
of the climate and biodiversity regimes was the creation of the Joint 
Liaison Group at the request of the CBD’s Subsidiary Body for 
Scientific, Technical and Technological Advice,201 which was in turn 
inspired by a resolution of the UN General Assembly (see also 
Chapter 2).202 The Group brought together the secretariats of the CBD 
and the UNFCCC, who were later joined by the secretariat of the UN 
Convention to Combat Desertification. Its mandate is to “enhance 

                                                 
197  The Cancún Agreements state that developing country parties “in accordance 

with national circumstances and respective capabilities,” need to develop “[a] 
system for providing information on how the safeguards (...) are being addressed 
and respected throughout the implementation of [REDD activities], while 
respecting sovereignty”. See UNFCCC Decision 1/CP.16: para. 71(d). Further 
details were agreed upon in Durban, but the decision is still silent about a 
possible role for the CBD. See UNFCCC Decision 12/CP.17: paras. 1-6. 

198  Art. 8.2(e) UNFCCC; Art. 14.2 Kyoto Protocol. 
199  Art. 24.1(d) CBD. 
200  Jinnah 2011: 26. 
201  CBD SBSTTA Recommendation VI/7: para. 9. 
202  UNGA Resolution 53/186. 
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coordination between the three conventions, including the exchange 
of relevant information” and “[t]o explore options for further 
cooperation between the three conventions, including the possibility 
of a joint work plan and/or a workshop”.203 The emphasis of its 
activities has been on information exchange, with a view to 
facilitating the mutually supportive implementation of the three 
multilateral environmental agreements at the national level.204 

By 2011, the Joint Liaison Group had convened eleven times, 
focusing on crosscutting issues such as research and monitoring, 
information exchange, technology transfer, capacity building, 
financial resources, education and public awareness, and adaptation to 
climate change. In 2004, the three secretariats drafted a joint paper 
identifying options for enhanced cooperation.205 Whereas some of the 
options identified in the paper (e.g., joint workshops and the sharing 
of information among secretariat staff) are relatively easy to 
implement, others (e.g., the harmonization of reporting) require much 
more preparation and consensus (see below). 

In addition to its activities as a member of the Joint Liaison 
Group, the CBD secretariat has also individually undertaken various 
activities delegated to it by the CBD COP.206 For instance, it has 
sought to integrate climate change considerations in the various work 
programmes developed under the CBD.207 Furthermore, the CBD 
secretariat has been involved in the work of several ad hoc technical 
expert groups established to provide scientific and technical advice on 
issues at the intersection of climate change and biodiversity.208 
Finally, as noted above, the decision on biodiversity and climate 

                                                 
203  UNFCCC 2001b: para. 42(d); CBD SBSTTA Recommendation VI/7: para. 9. 
204  As was underlined by the Executive Secretary of the UNFCCC, Christiana 

Figueres, at a meeting of the Joint Liaison Group. See Joint Liaison Group 2011: 
1-2. 

205  CBD 2004. 
206  CBD 2010b: paras. 6-16. 
207  CBD 2010b: para. 11. 
208  Secretariat of the CBD 2003; 2009a. 



THE UN CLIMATE REGIME AND THE CONVENTION ON BIOLOGICAL DIVERSITY 

193 

change adopted in Nagoya puts the CBD secretariat in charge of 
various important issues related to the interactions with the climate 
regime, including the development of a proposal for joint activities.209 

One of these activities in response to a CBD COP resulted in a 
document providing advice on REDD safeguards as well as indicators 
for biodiversity impacts on REDD. In the document, the CBD 
secretariat highlighted existing environmental and social safeguards 
developed through other initiatives, including the World Bank’s 
Forest Carbon Partnership Facility, UN-REDD, as well as the private 
REDD social and environmental standards developed by the Climate, 
Community and Biodiversity Alliance and CARE International. The 
secretariat recommended that countries undertaking REDD activities 
apply these safeguards (individually or in combination) and suggested 
to harmonize the safeguards.210 In the same document, the CBD 
secretariat also provided an overview of how the existing indicators 
for achieving biodiversity targets211 could be used as indicators for the 
monitoring of REDD’s biodiversity impacts.212 However, the 
secretariat made clear that it did not intend to pre-empt the work on 
reference levels and safeguards for REDD under the UNFCCC, and 
suggested to only consider modalities for monitoring the biodiversity 
impacts of REDD when the discussions in the climate regime would 
have “progressed further”.213 Nevertheless, the submission of a report 
of its work on REDD and biodiversity to the UNFCCC COP in 
Durban in 2011 shows that the CBD secretariat seeks to have the 
viewpoints from the biodiversity community included in the climate 
negotiations.214 

                                                 
209  CBD Decision X/33: para. 13(a). 
210  CBD 2012a: 12-13. 
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It is perhaps through the preparatory work for policy proposals 
that the secretariats have contributed (and could contribute) most to 
the integration of the climate and biodiversity regimes. The 
documents released by the CBD secretariat in early 2012 underline 
this approach: they contain ‘suggested recommendations’ for the 
CBD’s Subsidiary Body for Scientific, Technical and Technological 
Advice, which in turn contain suggestions for the CBD COP,215 and 
eventually were largely incorporated as an Annex in a COP 
decision.216 Although such suggestions are common practice in the 
CBD process and the text as proposed need not be adopted by the 
CBD’s treaty bodies, it is notable that in this way the CBD secretariat 
exerts (cognitive) influence on the decision-making process on regime 
overlaps, by providing draft texts which contain important ideas for 
further integration. 

4.4.2 Enhancing Institutional Coordination 

Although institutional coordination to address the interactions 
between the climate and biodiversity regimes is clearly intensifying 
(even if it still mainly takes place at the insistence of the CBD treaty 
bodies), it remains to be seen if enhancing institutional coordination is 
possible. In theory, a variety of options is conceivable. Some of these 
options are inspired by progress in other areas of international 
environmental law and governance, such as the clustering of the three 
chemical conventions (see Chapter 2). 

Several possibilities for enhanced institutional coordination 
have already been raised in the meetings of the decision-making 
bodies or the subsidiary bodies of the conventions, and have also been 
carried out in practice. These options include: collaboration among 
national focal points; collaboration among the subsidiary bodies of 
the convention; the development of joint work programmes or other 
medium- to long-term planning documents; joint workshops; joint 
                                                 
215  CBD 2012a; see also 2012b. 
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capacity building initiatives; joint publications; guidance for joint 
scientific assessments; exchange of information and experiences; and 
cooperation on communication, education and public awareness.217 It 
might be possible to formalize these activities by concluding a 
Memorandum of Understanding or Memorandum of Cooperation 
between the secretariats of both regimes, which would fall within the 
mandate of the secretariats. Coordination could be further 
strengthened by harmonizing reporting requirements or the timing of 
reporting, or by streamlining guidance to the financial mechanisms, in 
particular the Global Environment Facility.218 

A more far-reaching option would be to hold a simultaneous 
meeting of the decision-making bodies of the two conventions, 
possibly joined by the third Rio convention, the UN Convention to 
Combat Desertification.219 While this option has been raised, a joint 
meeting at the United Nations Conference on Sustainable 
Development in 2012 (Rio+20) was considered unfeasible given the 
“procedural, practical and operational difficulties and the political 
risks involved”.220 Still, it is notable that an informal joint meeting of 
the treaties’ subsidiary bodies has been possible in the past.221 

Yet another proposal is to cluster multilateral environmental 
agreements, an option that comprises some of the abovementioned 
proposals,222 and that has been pursued in the case of the chemical 
conventions. Konrad Von Moltke describes clustering as 
“[i]nstitutional and organisational arrangements short of a merger that 
will increase the efficiency and effectiveness of existing agreements 
without requiring elaborate changes in legal or administrative 
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218  CBD 2004. 
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arrangements”.223 Clustering could entail the grouping of multilateral 
environmental agreements by issue area (e.g., an atmosphere or 
biodiversity cluster), by region (e.g., a Europe or South-East Asia 
cluster), by function (e.g., implementation review, compliance or the 
transfer of finance and technology), by human activity (e.g., transport 
or industrial production) or by environmental policy instrument (e.g., 
trade restrictions).224 In the climate-biodiversity case, the most 
sensible clusters would relate to common functions carried out by the 
climate and biodiversity regimes, but it could possibly also be related 
to the activities governed or the policy instruments used. However, 
there are important legal, practical and political impediments to any 
such proposal. Any cluster involving the climate treaties would 
require specific endorsement by the UNFCCC COP and the Kyoto 
Protocol COP/MOP (which would in turn require consensus), creating 
a significant legal hurdle to this option. Moreover, from a political 
perspective, the large size of the climate regime (in terms of its 
budget and rulebook) makes it likely that it would dominate any 
cluster it would be involved in.225 From an administrative perspective, 
clustering could involve merging the secretariats of the CBD and the 
UNFCCC, in a way similar to the chemicals conventions.226 This 
raises obvious practical and political difficulties in the climate-
biodiversity case, with the CBD secretariat being located in Montréal 
and the UNFCCC secretariat in Bonn, and with the former linked to 
UNEP and the latter to the UN more broadly. Moreover, common 
housing was already attempted in the 1990s, at the initiative of 
UNEP, but failed to produce the expected proximity-related 
benefits.227 
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Another set of options for enhancing institutional coordination 
relates to the strengthening of the coordinating role of UNEP with 
respect to existing multilateral environmental agreements, for instance 
by making it a specialized agency rather than a programme in the UN 
system.228 UNEP’s role is seen as important, as its mandate originally 
included the coordination of environmental activities in the UN 
system.229 At the Rio+20 summit, agreement was reached to 
strengthen UNEP, including its coordination role in the UN system.230 
However, a key problem in the climate-biodiversity case is that the 
UNFCCC is not formally linked to UNEP. Without an agreed formal 
relationship, it is difficult to see how UNEP could coordinate the 
relationship between the climate and biodiversity regimes. Moreover, 
“[i]nstitutionally, the convening power of UNEP is dwarfed compared 
to other institutions dealing with major environmental concerns such 
as climate change”,231 implying that any coordination between the 
climate regime and other environmental regimes is best carried out by 
actors in the UN climate regime itself.232 

For Cinnamon Carlarne, addressing the climate-biodiversity 
overlap would require an international environmental organization in 
the long run.233 Her proposal relates to an ongoing debate about 
whether a World Environment Organization or UN Environment 
Organization is needed.234 Proponents of a World Environment 
Organization argue that it could improve coordination among 
multilateral environmental agreements, facilitate their implementation 
at the national level and provide incentives for financial and 

                                                 
228  It is beyond the scope of this thesis to conduct an assessment of the various 
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technology transfer to developing countries.235 However, creating a 
World Environment Organization would likely provoke resistance 
from existing international environmental regimes, including the 
climate and biodiversity regimes, and the parties responsible for 
financial support might be less willing to transfer control over the 
funding mechanisms.236 In addition, the coordinating functions 
carried out by such an organization could arguably also be simply 
carried out by the individual institutions concerned. In other words, 
joint interaction management could in theory deliver the same results 
as collective interaction management. 

More generally, there are clear barriers to enhancing 
institutional coordination between the climate and biodiversity 
regimes. An important one is that the United States is a party to the 
UNFCCC, but not to the CBD (or to the Kyoto Protocol). A broad 
mandate for the climate regime’s treaty or administrative bodies to 
coordinate with the CBD could lead to the perception that state 
sovereignty is eroded by ‘importing’ concepts or rules from the 
CBD.237 Party submissions to the UNFCCC confirm this fear. In the 
process of creating the Joint Liaison Group, China noted that the 
group should not lead to “dilution or modification of the obligations, 
interests or rights of the Parties under conventions”.238 Commenting 
on the paper on options for enhanced cooperation prepared by the 
Joint Liaison Group in 2004, the US noted that the different Rio 
Conventions “have a distinct legal character, mandate and 
membership”.239 Going one step further, Australia argued that “[t]he 
CBD and the [UN Convention to Combat Desertification] do not have 
a legitimate role in greenhouse [gas] mitigation, which is clearly the 
work of the UNFCCC”.240 Australia’s response shows that the matter 
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of sovereignty loss is related to the potential consequences of further 
integration of the two regimes: parties to the climate regime may not 
be ready to give biodiversity conservation a more prominent place at 
the expense of achieving rapid and cost-effective emission reductions. 
The cautious responses could also point to a fear among parties in the 
climate regime of overburdening the climate negotiations with 
considerations that are not directly related to emission reductions. 
However, this fear need not materialize, as it might be possible to 
introduce safeguards in stages rather than all at once.241 

From the perspective of the biodiversity regime, the issue of 
incongruent memberships may also lead to concerns about 
institutional coordination, as parties to the CBD may feel that non-
parties like the US may interfere in their business.242 

Another key barrier to enhancing institutional coordination is 
that the treaty and administrative bodies of the climate and 
biodiversity regimes do not have clear legal authority to develop rules 
on overlapping issues. Moreover, the mandates of the cooperating 
bodies differ in their scope. For instance, at its fifth meeting, the Joint 
Liaison Group argued for consistent guidance from the various COPs, 
indicating that it can only facilitate, but not guarantee this 
consistency.243 Furthermore, at its ninth meeting, the Group lamented 
that “there remains a disconnect between the roles and mandates 
given to the [Joint Liaison Group] by each convention with this 
disconnect resulting in limitations when considering the 
implementation of the requested activities”.244 Because of these 
limitations, the Group acts primarily as a forum to facilitate 
information exchange, and to encourage harmonizing implementation 
of the Rio Conventions at the national level.245 
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4.5 Autonomous Interaction Management 

The legal techniques and institutional efforts discussed above are by 
no means without effect, but they are unlikely to be a panacea for 
managing interactions between the climate and biodiversity regimes. 
This section therefore examines the potential for autonomous 
interaction management, providing a short overview of options 
available to state and non-state actors to manage the overlap between 
the climate and biodiversity regimes. 

Autonomous Management by States 

In the implementation phase of two international environmental 
regimes, states have significant capacity to enhance synergies and 
mitigate conflicts. This can be seen also in the case of the climate and 
biodiversity regimes. While the rules developed under the climate 
treaties may provide incentives that result in harm to biodiversity, the 
rules also are broad and flexible enough to allow states to adopt 
policies and measures that seek to prevent such harm. Various policy 
instruments could specifically address the biodiversity impacts of 
climate change mitigation measures, although domestic circumstances 
and politics may influence the feasibility of such measures.246 

The domestic policy maker’s toolkit is substantial.247 For 
example, in terms of regulation, states could adopt mandatory 
biodiversity standards for forestry activities within their 
jurisdiction.248 Furthermore, even though the requirements to conduct 
environmental impact assessments at the international level are weak, 
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projects that do not contribute to biodiversity protection may lower the overall 
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states may wish to adopt stringent impact assessment procedures or 
more broadly promote the use of strategic environmental 
assessments.249 Whereas environmental impact assessments are 
normally used at the project level, strategic environmental 
assessments are rather aimed at assessing the environmental impacts 
of policies and measures.250 Such assessments could therefore lead to 
more structural integration of biodiversity concerns in mitigation 
policies at the national level.251 Policy makers could also complement 
their regulatory and procedural policies with informational measures, 
for example, by creating awareness among forest managers about the 
biodiversity impacts of mitigation activities, or by introducing a 
mandatory certification scheme.252 

Additionally, states could design their domestic emissions 
trading systems in a way that accounts for the biodiversity impacts of 
forestry projects. With regard to credits from CDM afforestation and 
reforestation projects (and perhaps also REDD credits in the future), 
states buying credits could decide whether they want to use such 
credits in their trading systems and, if so, to which extent. For 
example, the EU – one of the most vocal opponents of the inclusion 
of carbon sinks in the CDM253 – decided to fully exclude credits from 
LULUCF from its emissions trading system.254 Likewise, the system 
does not include any provisions on the use of credits from REDD 

                                                 
249  Sagemüller 2006: 234. Environmental impact assessment with respect to 

biodiversity impacts of forestry projects are already required in several REDD 
countries, such as Cameroon and Guyana. See Costenbader 2009: 144, 163-164. 
Vietnam recently conducted its first strategic environmental assessment of a 
national forestry plan. See World Bank 2011. 

250  Secretariat of the CBD 2003: 90. 
251  Secretariat of the CBD 2003: 94. 
252  Sagemüller 2006: 238. 
253  Boyd et al. 2008: 105. 
254  Art. 11a.3(b) Directive 2003/87/EC, as amended by Directive 2004/101/EC. The 

exclusion of LULUCF credits was not based on environmental considerations 
alone, but was also motivated by the risk of a carbon price collapse. See 
Rousseaux 2005: 10. 



CHAPTER 4 

202 

projects, although this may change in the future.255 While no 
emissions trading scheme has been adopted in the US, proposed bills 
included detailed provisions on the use of REDD offsets in a domestic 
trading scheme. For instance, the Waxman-Markey bill, which was 
passed by the House of Representatives – but never made it through 
the Senate – includes provisions that require the US Environmental 
Protection Agency to ensure that REDD offsets fulfil certain 
minimum standards.256 

States wishing to fund forestry activities through bilateral or 
regional initiatives could tie their funding to the achievement of 
certain biodiversity benefits, or the inclusion of biodiversity 
safeguards. Projects seeking funding from the World Bank’s Forest 
Carbon Partnership Facility, for instance, need to undertake a 
strategic environmental and social assessment to be eligible for 
funding.257 Furthermore, biodiversity co-benefits are one of the 
safeguards included in Norway’s bilateral agreement with countries 
such as Indonesia. Although such conditionalities may be 
controversial and may be difficult to impose as ‘hard’ requirements, 
they could lead to investments that result in multiple benefits. 

These are but a few examples of autonomous actions that 
states could undertake to ensure that they live up with their 
commitments under both the climate and biodiversity treaties, 
underlining the potential of state-driven autonomous interaction 
management. 

Autonomous Management by Non-State Actors 

While government action could provide incentives for domestic actors 
to change their behaviour in order to contribute to the objectives of 
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the climate and biodiversity regimes, those incentives may also be 
offered by private actors. 

One of the key developments in this regard has been the 
growing number of voluntary standards for forestry projects.258 
Forestry projects have a large share in the voluntary carbon market,259 
a situation that is in stark contrast with the regulatory market where 
they have not yet taken flight. The prominence of forests in the 
voluntary carbon market has been accompanied by the emergence of 
several standards that address the biodiversity impacts of forest 
mitigation projects. 

A notable example is the Climate Community and 
Biodiversity Alliance, a partnership of non-governmental 
organizations, businesses and research institutions, which has 
developed standards for terrestrial carbon mitigation projects, 
addressing the various safeguards of the UNFCCC.260 Other examples 
of private standards that address the non-carbon effects of REDD 
activities include the Global Conservation Standard, the CarbonFix 
standard and the Plan Vivo standards.261 Together with CARE 
International, the Climate Community and Biodiversity Alliance is 
also involved in the REDD+ Social and Environmental Standards 
initiative. Unlike the Alliance’s standards, standard development 
under this initiative also involves several public actors at the national 
and sub-national levels.262 The standards exclusively focus on land-
based mitigation projects and do not result in tradable certificates.263 

Voluntary standards have been increasingly linked to the 
regulatory market. The CDM Gold Standard, for example, started as 
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an initiative by a non-governmental organization, but has gradually 
become an important instrument for promoting sustainable 
development in the CDM.264 Forestry projects are, however, so far not 
eligible for receiving Gold Standard certification. 

While the scale of the voluntary market – compared to the 
current and the potential regulatory market – is relatively small, it is 
notable that for reputational or other reasons, the demand for 
biodiversity benefits in forest carbon projects is significant.265 
Moreover, there seems to be some willingness of buyers to pay a 
higher price for credits resulting from projects that have been 
certified.266 In other words, there are incentives to integrate 
biodiversity and climate concerns in the voluntary market. However, 
the drawback is that the voluntary market will not deliver these 
biodiversity benefits on a large scale.267 

These examples show how autonomous interaction 
management can also be driven by non-state actors. The activities by 
non-state actors could provide valuable experiences that could help 
determine how two regimes could work together in practice. Ideally, 
such practical experiences would be integrated with the 
intergovernmental efforts to manage interactions. For example, 
Andrew Long discusses how non-state certification initiatives could 
work hand-in-hand with government efforts to ensure that REDD 
simultaneously contributes to climate, biodiversity and human welfare 
objectives.268 In the absence of structural solutions at the global level, 
autonomous management could thus lay the groundwork for mutually 
supportive environmental treaties. 
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integrating non-state initiatives like the CDM Gold Standard with governmental 
programs). 
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4.6 Conclusions 

This chapter has examined the consequences and management of 
interactions between two international environmental regimes, 
focusing on the interactions between the climate and biodiversity 
regimes. In the absence of a comprehensive international legally 
binding instrument on forests, both regimes have sought to fill a niche 
in global forest governance, but they have done so primarily from 
their own perspective. Whereas the biodiversity regime has 
emphasized an ecosystem-based approach, the climate regime has 
viewed forests primarily as sinks or sources of CO2 emissions. The 
climate regime has dominated rule development on aspects that 
concern both regimes through decisions on forest carbon sinks. The 
resulting rule complex triggered behavioural interactions that led to a 
policy conflict in the implementation phase, but it is clear that there is 
also a large potential for synergies. 

With respect to legal techniques, the chapter shows that there 
is potential for treaty changes – especially given the window of 
opportunity provided by the ongoing negotiations on a future climate 
agreement – but also argues that it is more likely that changes to 
accommodate biodiversity concerns will be implemented by means of 
a COP decision. In addition, the chapter highlights the positive role 
treaty interpretation could play. The discussion of legal techniques 
also underlines that there are inherent limitations to the use of conflict 
prevention and resolution rules in managing interactions in 
international environmental law. These limitations are primarily due 
to the fact that such rules disregard the interactions triggered by treaty 
body decisions. In other words, the legal techniques are limited by the 
fact that international environmental regimes are often based on 
‘living treaties’ characterized by “international administrative law in 
the making”.269 Moreover, legal techniques also seem to disregard the 
potential for synergies between international environmental regimes. 

                                                 
269 Hey 2001: 75. 
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Institutional coordination could complement legal approaches 
in addressing interactions between international environmental 
regimes. In the climate and biodiversity context, these efforts have 
mainly been undertaken by actors in the biodiversity regime, 
including the COP and its secretariat. While these initiatives have 
been important for creating awareness of climate-biodiversity 
interlinkages, synthesizing research on this issue and generally 
fostering cooperation, they have not yet managed to address the 
tensions about the use of sinks in climate change mitigation activities. 

Many options for enhanced coordination between international 
environmental regimes are possible beyond these first steps, ranging 
from options to increase efficiency, such as harmonized reporting and 
joint guidance to financial mechanisms, to more radical changes, such 
as clustering or the creation of overarching institutional arrangements, 
such as a World Environment Organization. In addition to legal and 
practical difficulties associated with these options, there are more 
general limitations that complicate enhanced coordination of the 
biodiversity and climate regimes. These include the lack of parallel 
memberships of the regimes and the unwillingness of parties in the 
climate regime to allow parties in the biodiversity regime to influence 
rule development. Institutional coordination has also been constrained 
because states have been reluctant to cede coordination authority to 
treaty bureaucracies, as was exemplified by the Joint Liaison Group. 

In the absence of effective interaction management by means 
of conflict avoidance and resolution techniques or institutional 
coordination, it is still possible to mitigate conflicts and enhance 
synergies through autonomous interaction management by state and 
non-state actors. The chapter identified various existing and proposed 
initiatives in this regard, all of which have the potential to tackle the 
problems of climate change and biodiversity in conjunction. Only 
time will tell whether such efforts can realize this potential and, if so, 
whether and how they could be uploaded to the international level. 
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Chapter 5 

 

The UN Climate Regime and the  

World Trade Organization 

This chapter outlines the third and last case study of this thesis: the 
interactions between the UN climate regime and the World Trade 
Organization as a case of interactions between an international 
environmental regime and an international economic regime. 
Specifically, the chapter seeks to analyze the consequences of 
interactions between the climate and trade regimes, and to examine 
different ways of managing the relationship between the two regimes. 
The chapter also aims to provide insights into options for dealing with 
one of the most politically sensitive issues at the intersection of the 
climate and trade regimes: unilateral climate-related trade measures. 

The close connection between greenhouse gas emissions and a 
wide array of economic activities necessitate the consideration of 
linkages between the climate and trade regimes. Despite the fact that 
many observers have discussed a possible clash between the two 
regimes, the multilateral trading system and the climate regime seem 
mutually supportive at first glance. However, this relationship is 
likely to change in the future due to the growing acknowledgement 
that abating climate change requires deeper emission cuts. More 
specifically, the use of unilateral climate-related trade measures by 
participants in the UN climate regime may lead to conflicts with the 
principles and rules of the WTO. 
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The chapter starts with an analysis of the general relationship 
between climate change and international trade, discussing how the 
WTO considers environmental and climate change issues, and how 
the climate regime tackles potential trade impacts (Section 5.1). It 
then proceeds to discuss various areas of overlap between the climate 
and trade regimes. The emphasis in this section is on border 
adjustment measures (BAMs) as a tool of climate policy. These 
measures embody many of the salient aspects of the climate-trade 
overlap, and show how a possible conflict between the climate and 
trade regimes could emerge (Section 5.2). With respect to interaction 
management, the chapter first examines the legal techniques 
introduced in Chapter 2, focusing in particular on Article 31.3(c) and 
its ‘principle of systemic integration’ (Section 5.3). This is followed 
by an analysis of existing and prospective forms of institutional 
coordination between the climate and trade regimes (Section 5.4). 
Finally, it discusses how autonomous interaction management could 
complement other efforts to manage the interactions between the 
climate and trade regimes (Section 5.5). The conclusions outline the 
main inferences of this case (Section 5.6). 

5.1 The Governance of Climate Change and Trade 

5.1.1 Climate Change and Trade  

Current and projected human-induced climate variability is linked to 
economic patterns, which are responsible for the majority of 
greenhouse gas emissions. If climate change is to be effectively 
addressed, solutions will necessarily affect the global economy. 
International trade has become one of the pillars of the international 
economic system; overlaps between climate change policies and the 
multilateral trading system administered by the WTO therefore seem 
inevitable. 
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International trade affects climate change in at least three 
different ways.1 First, it does so by potentially increasing economic 
activities that may in turn lead to rising emissions. In addition to this 
‘scale’ effect, trade liberalization may also change emissions through 
a ‘composition’ effect. This refers to a change in emissions as a result 
of sectoral specialization in an area in which a country has a 
comparative advantage. If such an area includes emissions-intensive 
industries (e.g., steel or cement), emissions are likely to rise. 
Conversely, if a country has a comparative advantage in cleaner 
industries, its emissions presumably will go down. The third effect 
that can be distinguished is the ‘technique’ effect, which concerns the 
changes in emissions in the production process. This includes reduced 
emissions resulting from the increased trade in climate-friendly goods 
and services, as well as the diffusion of technologies by means of 
which these are produced. The extent to which these combined effects 
have resulted in changes in emissions in practice is not entirely clear. 
While various studies show that the scale effect dominates the other 
effects, indicating that trade leads to an overall increase in emissions, 
other studies have pointed out that the outcomes may lead to emission 
reductions for developed countries yet emission increases for 
developing countries.2 

Trade may also have a direct impact on greenhouse gas 
emissions because it implies that goods are transported from one 
country to another. Different means of transportation result in 
different levels of emissions. For instance, international air transport 
is known to lead to more emissions than maritime transport. While the 
latter is still the main mode of international transportation, the share 
of air transport is increasing rapidly, meaning that direct emissions 
from trade are also likely to rise.3 

                                                 
1  UNEP and WTO 2009: 49-52. 
2  UNEP and WTO 2009: 53-54, 61-62. 
3  UNEP and WTO 2009: 58-59. 
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While trade may thus affect climate change, climate change 
may also have an effect on international trade. Climate impacts may 
alter trade flows by changing countries’ comparative advantages. For 
example, countries exporting agricultural products may be affected by 
increasing droughts, while countries depending on tourism may also 
see a change in their income.4 Furthermore, the trade infrastructure 
itself may be affected by climatic changes. The Stern Review in 
particular noted the risks for sea-borne trade resulting from rising sea 
levels and rapidly increasing temperature in the Polar regions.5 

Finally, the relationship between climate change policies and 
trade has been the subject of extensive discussions, as I will show in 
this chapter. In particular, policies and measures taken to achieve 
climate policy goals may directly or indirectly restrict trade flows 
between countries. Furthermore, specific measures to reduce 
emissions might adversely affect competitiveness and hence reduce 
countries’ willingness to participate in such measures.6 

5.1.2 The World Trade Organization and Climate Change 

The WTO in Brief 

The WTO is the only global organization that deals with the rules of 
trade between nations. It formally came into being on 1 January 1995 
as a result of the Uruguay Round of trade negotiations. The WTO 
agreements, signed by the large majority of trading nations, are at the 
heart of the organization.7 The WTO not only intends to further the 
implementation, administration and operation of its agreements, but 
also serves as a forum for further negotiations on the liberalization of 
trade in goods and services. In addition, the WTO seeks to resolve 
                                                 
4  UNEP and WTO: 64. 
5  Stern 2006: Chapter 5: 17. 
6  Charnovitz 2003: 141. 
7  At the time of writing, the WTO has 159 members. 

http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm (accessed 11 
June 2013). 
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disputes between its members through its relatively strong dispute 
settlement mechanism.8 The preamble to the Agreement Establishing 
the WTO contextualizes these objectives, adding that trade relations 
should lead to 
 

raising standards of living, ensuring full employment and a large 
and steadily growing volume of real income and effective demand, 
and expanding the production of and trade in goods and services, 
while allowing for the optimal use of the world’s resources in 
accordance with the objective of sustainable development, seeking 
both to protect and preserve the environment and to enhance the 
means for doing so in a manner consistent with their respective 
needs and concerns at different levels of economic development.9 

 
Against this background, various agreements aim at lowering 

different barriers to trade and market access. The most important 
agreement is the General Agreement on Tariffs and Trade (GATT),10 
which is concerned with the international trade in goods. The two 
other main agreements are the General Agreement on Trade in 
Services (GATS) and the TRIPS Agreement, dealing with the 
international trade in services and intellectual property rights, 
respectively. Other WTO agreements concerned with reducing 
barriers to the trade in goods include the Agreement on Technical 
Barriers to Trade (TBT Agreement), which deals with the 
international harmonization of technical regulations and standards, 
and the Agreement on Sanitary and Phytosanitary Measures, which 
seeks to ensure that health and safety measures are not being used to 
protect domestic producers. 

                                                 
8  Art. III Agreement Establishing the WTO. 
9  Preamble, para. 1 Agreement Establishing the WTO. 
10  After the Second World War, countries agreed to establish a system to 

reciprocally reduce tariffs and to establish general trade rules, resulting in the 
GATT 1947. The text of this treaty is included in the WTO agreements in an 
updated form, the GATT 1994. 
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A number of interrelated fundamental principles guide the 
multilateral trading system, including the principles of predictability 
and stability, transparency, the promotion of fair competition and, 
most importantly, non-discrimination. The latter principle is 
expressed in two well-known rules. First, a country should not 
discriminate between producers from other member countries and 
domestic producers – the ‘national treatment’ rule.11 This means that 
products that imported and domestic products that are ‘like’ should be 
treated as such. The second rule is that a country should not 
discriminate between its trading partners – the ‘most-favoured nation’ 
rule.12 The purpose of this rule is to ensure that like products are 
treated alike, irrespective of their origins or destination. 

In terms of organizational structure, the highest WTO 
authority is the Ministerial Conference, which meets at least every 
two years.13 It can adopt measures on all matters under any of the 
WTO agreements. In the intervals between the meetings of the 
Ministerial Conference these functions are carried out by the General 
Council.14 The General Council also acts as the Dispute Settlement 
Body and, in that guise, may establish a Panel for disputes between 
WTO members.15 The third main organ is the WTO secretariat, 
headed by the Director General, which offers administrative and 
technical support.16 

The WTO and the Environment 

The WTO’s attitude towards environmental issues has been the 
subject of discussions and negotiations since its inception. I do not 
intend to provide a comprehensive overview of the ‘trade and 

                                                 
11  Art. III GATT; see also Art. XVII GATS; Art. 3 TRIPS Agreement. 
12  Art. I GATT; see also Art. II GATS; Art. 4 TRIPS Agreement. 
13  Art. IV.1 Agreement Establishing the WTO. 
14  Art. IV.2 Agreement Establishing the WTO. 
15  Art. IV.3 Agreement Establishing the WTO. 
16  Art. VI Agreement Establishing the WTO. 
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environment’ debate, but a short recapitulation provides an indication 
of how the WTO has approached the issue of climate change.17 

Although measures to protect the environment may limit the 
free flow of traded goods and services, they can be justified under 
several of the WTO agreements.18 A distinction needs to be made 
between unilateral measures adopted by a WTO member, and 
multilateral measures adopted under a multilateral environmental 
agreement. While there is an emerging body of case law under the 
WTO’s dispute settlement mechanism on the former, to date no 
multilaterally agreed trade-related environmental measure has been 
challenged – let alone ruled out – under WTO law. 

Most attention on the legal overlap between the WTO and 
environmental policies has focused on the use of unilateral measures 
aimed at extraterritorial protection of the environment. This 
discussion has been framed by a series of high-profile cases before 
the WTO’s Dispute Settlement Body (and its predecessor under the 
GATT 1947) in which the legality of trade-restrictive measures with 
an environmental rationale was challenged.19 In particular, various 
cases have sought to clarify the scope of the GATT’s limited 
environmental exceptions, which can justify trade-restrictive 
measures “necessary to protect human, animal or plant life or 
health”;20 or “relating to the conservation of exhaustible natural 
resources if such measures are made effective in conjunction with 
restrictions on domestic production or consumption”,21 provided that 
“such measures are not applied in a manner which would constitute a 

                                                 
17  On the trade and environment debate see, for example, Esty 1994; Schoenbaum 

1997; Biermann 2001; Palmer et al. 2006; Charnovitz 2007; Vranes 2009; 
Gehring 2011. 

18  E.g., Art. XX; GATT; Art. 2.2 TBT Agreement; Art. 27.2 TRIPS Agreement. 
The GATS does not contain an explicit environmental exception. 

19  For a discussion of the trade and environment cases before the WTO, see 
Brown-Weiss et al. 2008. 

20  Art. XX(b) GATT. 
21  Art. XX(g) GATT. 
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means of arbitrary or unjustifiable discrimination between countries 
where the same conditions prevail, or a disguised restriction on 
international trade”.22 

The first trade and environment cases in the early 1990s – 
related to an import ban imposed by the United States on tuna caught 
in ways harmful to dolphins – resulted in rulings against 
extraterritorial environmental protection by the Panel under the 
GATT 1947.23 Following the establishment of the WTO, the dispute 
settlement system arguably shifted increasingly towards 
accommodating unilaterally adopted trade-related environmental 
measures. Commentators generally cite the seemingly more 
environmentally-friendly outcomes of the shrimp-turtle disputes, in 
which the Appellate Body in two separate rulings outlined how 
unilateral trade measures imposed by the US could under certain 
circumstances be allowed.24 In the first ruling, the Appellate Body 
invoked the concept of sustainable development in its determination 
of the scope of the environmental exceptions of Article XX of the 
GATT.25 In the second ruling, the Appellate Body further clarified the 
importance of entering into serious negotiations before adopting 
unilateral measures, emphasizing that such negotiations need not lead 
to an agreement, provided they are conducted seriously and in good 

                                                 
22  Art. XX, chapeau GATT. 
23  US-Tuna I; US-Tuna II. Note that these reports were not adopted by the WTO 

members. 
24  The Appellate Body ruled that the measures violated WTO law, but this was not 

related to their environmental motivation, but rather because the US had not 
followed the proper procedures in their implementation. See US-Shrimp; and 
US-Shrimp (Article 21.5). For a positive view (from the viewpoint of 
environmental protection) of the shrimp-turtle outcomes, see Howse 2002. For a 
more sceptical view, citing the potential impacts on developing countries, see 
Biermann 2001; Bhagwati 2002; Chimni 2002. 

25  More specifically, it was used in the interpretation of what is meant with the 
phrase “exhaustible natural resources” in Article XX(g) (US-Shrimp: para. 129) 
as well as the terms “unjustifiable” and “arbitrary” discrimination under the 
chapeau of Article XX (US-Shrimp: para. 153). 
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faith.26 In subsequent disputes, the Appellate Body refined its 
approach to Article XX of the GATT, introducing various steps for 
evaluating whether environmental measures can be justified by it.27 

Not all the discussions about the WTO’s effects on 
environmental policies are about determining the legality of such 
policies. Political scientists have noted that the WTO exerts influence 
on environmental policy making through a ‘chilling’ effect.28 This 
means that the mere existence of the international trade regime (and 
the potential for conflict with it) might deter negotiators from 
adopting trade measures under environmental treaties. Although 
negotiators may refrain from doing so for many reasons, for example, 
because they may entail an undesired ‘hardening’ of environmental 
treaties or reduce incentives for participating in a treaty,29 there is 
nonetheless some empirical evidence of the chilling effect.30 

Finally, how the WTO relates to the environment is also 
apparent in organizational developments since its creation.31 The 
WTO has addressed environmental issues, initially through adopting a 
Ministerial Decision on Trade and Environment in 1994, and the 
establishment of the Committee on Trade and Environment (CTE) in 
1995.32 The CTE is open to all WTO members, while a number of 
observers from intergovernmental organizations are also represented. 
While the CTE provides the main forum of the WTO for the 
discussion of trade-environment linkages, its usefulness has been 
questioned.33 The relationship between trade and environment further 
received notable attention in the Doha Ministerial Declaration of 

                                                 
26  US-Shrimp (Article 21.5): para. 176. 
27  EC-Asbestos; Brazil-Retreaded Tyres. 
28  Eckersley 2004. 
29  Gehring 2011: 236. 
30  Axelrod 2011. 
31  Charnovitz 2007: 690-692. 
32  Decision on Trade and Environment. 
33  Charnovitz 2007: 690. 
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November 2001,34 which kicked off the current round of trade 
negotiations. The Declaration calls for negotiations on various issues, 
such as the relationship between multilateral environmental 
agreements and trade, eco-labelling, and the effects of environmental 
measures on market access, especially for developing countries. 
These negotiations are taking place in Special Sessions of the CTE. 
However, the prospects for agreement on the relationship between 
trade and environmental policies are gloomy, mainly because the 
entire Doha Round came to an almost complete halt in 2008.35 

The WTO and Climate Change 

The CTE has only dealt with the interactions between climate change 
and international trade in a limited manner.36 Since 2007, however, 
the WTO’s attitude towards climate change appears to be changing. 
More specifically, several members are increasingly willing to discuss 
the trade-climate nexus within the CTE. 

In the context of the Doha Round, the most eye-catching 
developments have been in the CTE Special Sessions negotiations on 
liberalization of environmental goods and services.37 Several WTO 
members have drafted proposals suggesting to liberalize trade in 
specific climate-friendly goods and services, including notably a joint 
proposal tabled in 2007 by the EU and the US.38 The proposal, which 
suggested introducing zero tariffs for 43 climate-friendly products, 

                                                 
34  Doha Declaration: paras. 31-33. 
35  Since 2008, there has been a shift towards pragmatism, with Director-General 

Pascal Lamy, supported by some WTO Members, suggesting direct attention to 
issues where political agreement is within reach. See, e.g., WTO 2011d. 

36  One of the tangible outputs is the regularly updated matrix of multilateral 
environmental agreements. See, e.g., WTO 2011a: 107-108. 

37  Doha Declaration: para. 31(iii); see also WTO 2009c. 
38  http://trade.ec.europa.eu/doclib/docs/2007/november/tradoc_136955.pdf 

(accessed 11 June 2013). 
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was heavily criticized by developing countries, who pointed out that 
the list was biased against their exports.39 

In addition, the CTE has started to address issues within its 
mandate that related to trade and climate change in 2008, following 
an Informal Trade Ministers Dialogue on Climate Change Issues 
organized in Bali the year before.40 The dialogue brought together 
ministers and trade officials from over 30 countries.41 It generally 
underlined the potential for mutually supportive regimes, and called 
for continued high-level engagement on the issue. However, the 
ministers also acknowledged that there is potential for conflict, 
especially in the absence of a multilateral climate change agreement. 

The potential for ‘win-win’ solutions has been emphasized by 
WTO Director General Pascal Lamy, who has argued that the WTO 
could support international climate policy by making available some 
of its tools, for example, by reducing fossil fuel subsidies.42 Although 
identifying a potential role for the WTO, Lamy has at the same time 
stressed that combating climate change requires agreement under the 
UNFCCC, thereby showing wariness of unilateral trade measures.43 
The ‘win-win’ framing of climate and trade policies has played an 
instrumental role in the increased activity by the WTO secretariat on 
trade and climate change. Although it is difficult to discern the precise 
motives for Lamy’s framing, the rationale might be “the idea that the 
WTO will benefit if [it] appears greener to the public and that climate 
negotiations will benefit from a signal that WTO rules are not an 
excuse for inaction on climate”.44 

                                                 
39  International Centre for Trade and Sustainable Development 2007. 
40  WTO 2009a: 13-19. 
41  WTO 2008: 1. 
42  Lamy 2007a; see also Lamy 2007b. 
43  Lamy 2007a. 
44  Charnovitz 2010a: 275. 
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5.1.3 The Climate Regime and Trade 

In contrast with the WTO agreements, the climate treaties contain an 
explicit statement about their relationship with the trade regime. In 
what could be deemed an example of the chilling effect,45 the 
UNFCCC appears to defer to the trade regime, using language lifted 
straight from the GATT. Neither the UNFCCC nor the Kyoto 
Protocol contains trade measures unlike, for example, the Montreal 
Protocol, which explicitly calls for a trade ban with non-parties.46 
Instead, the UNFCCC and Kyoto Protocol call for coherence of 
climate policies with international trade law. The UNFCCC states that 
“[m]easures taken to combat climate change, including unilateral 
ones, should not constitute a means of arbitrary or unjustifiable 
discrimination or a disguised restriction on international trade”.47 
According to Dan Bodansky, it thereby “neither condones nor forbids 
using trade measures”.48 The Kyoto Protocol reaffirms the 
commitment to “minimize adverse effects on (...) international trade” 
in the pursuit of its objectives.49 

Robyn Eckersley points out that the WTO and the climate 
treaties actually share four important features: (i) the endorsement of 
sustainable development; (ii) accounting for the special circumstances 
of developing countries; (iii) support for an open economic system; 
and (iv) supporting continued economic growth.50 She characterizes 
the approach of the climate regime towards the trade regime has been 
characterized as a “minimalist or default approach to trade-
environment integration”.51 By adopting the GATT language in the 
UNFCCC and by eschewing any policy making activities that would 

                                                 
45  Zelli and Van Asselt 2010: 88; Gehring 2011: 236. 
46  Art. 4 Montreal Protocol. 
47  Art. 3.5 UNFCCC. 
48  Bodansky 1993: 505. 
49  Art. 2.3 Kyoto Protocol. 
50  Eckersley 2009: 12. 
51  Eckersley 2009: 17. 
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fall within the scope of the trade regime, I would add that actors in the 
UN climate regime have made ‘non-decisions’ with respect to the 
relationship with the trade regime.52 In this way, open conflicts 
between the two regimes have been averted, and the idea of mutually 
supportive agreements has been promoted. 

However, as I will show in this chapter, the harmonious 
relationship between the climate and trade regimes may come under 
increased pressure, particularly if unilateral trade measures are 
adopted. Indeed, the mere prospect of unilateral climate-related trade 
measures has led to heightened attention to the climate-trade nexus in 
the climate negotiations in recent years. 

5.2 Consequences of Interactions 

This section first provides a (non-exhaustive) overview of the 
consequences of several key interactions between the climate and 
trade regimes, focusing on the following four broad categories: (i) the 
flexibility mechanisms introduced by the Kyoto Protocol; (ii) 
domestic trade-related policies and measures; (iii) the transfer of 
climate-friendly goods and technologies; and (iv) preferential trade 
measures. It shows that there are several potential conflicts between 
the regimes, but argues that at the same time there is room for 
synergies. However, the second part of this section shows that the 
prospect of unilateral trade measures – notably in the form of border 
adjustment measures – may lead to a more explicitly conflictive 
relationship between the two regimes. 

                                                 
52  Gupta 1997: 36-37. 
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5.2.1 Consequences of Key Climate-Trade Interactions: An 

Overview 

Flexibility Mechanisms 

The Kyoto Protocol’s flexibility mechanisms raise several trade 
issues, which so far have remained unresolved. First, because 
international emissions trading under the Protocol is limited to 
industrialized countries that have ratified the treaty, it “implicitly 
prevents parties not included in Annex B from acquiring, issuing, or 
transferring emissions allowances under the Protocol”.53 This 
restriction could be considered a form of trade discrimination, as it 
effectively excludes the large majority of developing countries, as 
well as non-parties to the Kyoto Protocol (i.e., the US).54 These 
imbalances could amount to a violation of the WTO’s non-
discrimination rules if emission allowances could be defined as either 
‘goods’ or ‘products’ under the GATT or as ‘services’ under the 
GATS.55 However, some scholars have argued that allowances should 
be considered neither of those, and that the economic or financial 
value of allowances alone does not make them goods or services, 
similar to other entities such as electricity, oil or money which also do 
not fall under GATT or GATS requirements.56 Given this ambiguity, 
it is impossible to definitively decide whether the case of trade 
restrictions in emission allowances constitutes an actual normative 
conflict between the climate and trade treaties.57 

Even though there may be no such normative conflict, there 
are further implications of the use of flexibility mechanisms, which at 

                                                 
53  Werksman 2001: 170. 
54  Voigt 2008b: 55.  
55  Jinnah 2003: 721; Voigt 2008b: 55-56. 
56  Werksman 2001. The opposite is also possible: that both the GATS and GATT 

are applicable as “the same regulatory scheme may affect in both goods and 
services”. Howse and Eliason 2009: 53. 

57  Brewer 2003. 
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the very least point to potential policy conflicts. Various design 
options may be chosen for a domestic emissions trading system, some 
of which have trade implications.58 Depending on the design of the 
system, measures taken in the carbon market might affect the trade in 
goods and services in existing markets. Kyoto parties may restrict the 
access to participate in international emissions trading through 
domestic measures, or – for maintaining the environmental integrity 
of the trading system – may not recognize emission allowances 
generated in non-Kyoto parties.59 For instance, the EU’s emissions 
trading scheme at present does not recognize allowances emanating 
from regional trading systems in the United States, although 
agreements may be concluded in the future to this end.60 Furthermore, 
“brokerage, consulting and insurance services associated with 
emissions trading could be considered commercial services within the 
normal meaning of the term”, and thus potentially fall under GATS 
rules.61 In fact, given the variety of services which can be involved in 
an emissions trading scheme, some scholars expect the GATS, rather 
than the GATT, to be applicable to emissions trading.62 

Another design option that could be at odds with WTO law is 
the allocation of emission allowances under a domestic emissions 
trading system. Certain allocation methods could be interpreted as the 
favourable treatment of a domestic industry over foreign competitors, 
in particular if an emissions trading scheme stipulates the free-of-
charge distribution of allowances, which could then be resold at a 
profit. Such a free allocation of financial assets might be classified as 
a subsidy.63 Especially the case of over-allocation – i.e., more 
allowances are distributed than needed – could constitute such an 
unfair subsidy. This situation is not hypothetical, as the widely 
                                                 
58  Werksman 1999b; Van Asselt and Biermann 2007. 
59  Voigt 2008b: 55. 
60  Art. 25.1a and 25.1b Directive 2003/87 (as revised). 
61  Brewer 2003: 337. 
62  Petsonk 1999; Martin 2007. 
63  Howse and Eliason 2009: 56-57. 
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reported over-allocation of emission allowances – especially to the 
electricity sector, which subsequently benefited from windfall profits 
– in the EU emissions trading system testifies.64 The SCM Agreement 
provides the main rules on subsidies. According to the treaty, 
subsidies need to entail a “financial contribution by a government or 
any public body” or “any form of income or price support” that 
confers a benefit.65 A key question is whether measures are defined as 
‘prohibited’ or ‘actionable’ subsidies under the agreement. Prohibited 
subsidies are contingent upon export performance or upon the use of 
domestic over imported goods.66 For example, subsidies based on the 
use of domestic, low carbon-emitting products over high carbon-
emitting imports are not allowed.67 Actionable subsidies are subsidies 
that are specific (aimed at certain enterprises or industries68) and that 
cause injury to the domestic industry of another member, nullification 
or impairment of the benefits accrued by another member under the 
GATT, or serious prejudice to the interests of another member.69 If a 
subsidy is not specific, it is non-actionable. Matthias Buck and Roda 
Verheyen have argued that the initial allocation does not amount to an 
actionable subsidy, since it can neither be regarded as a ‘financial 
contribution’, nor as ‘income or price support’ under the SCM 
Agreement, and since the emission allowances correspond to an 
obligation to only emit greenhouse gases under a certain cap. Unless 
this cap is set at a very generous level, the initial allocation would 
thus not likely be seen as a subsidy.70 

Finally, the CDM may create tensions with international trade 
law, although given the relatively small scale of the potential 

                                                 
64  Van Asselt 2010: 136-137. 
65  Art. 1.1 SCM Agreement. 
66  Art. 3 SCM Agreement. 
67  Assunção and Zhang 2002. 
68  Art. 2 SCM Agreement. 
69  Art. 5 SCM Agreement. 
70  Buck and Verheyen 2001; see also Swedish National Board of Trade 2004: 71. 
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conflicts71 this issue has so far received scant attention. The main 
issues concern the potential incompatibility of CDM implementation 
within host countries with the WTO Agreement on Trade Related 
Investment Measures (TRIMS Agreement). This could include the 
imposition of performance requirements mandating the use of local 
goods or services to ensure that CDM projects contribute to 
sustainable development.72 While such a requirement would 
contribute to the CDM’s objectives,73 it is likely to violate the TRIMS 
Agreement. However, the main potential interactions (and conflicts) 
between the CDM and international investment law relate not to the 
TRIMS Agreement, but rather to (bilateral and regional) investment 
agreements concluded outside the auspices of the WTO.74 

Another potential CDM-related trade barrier concerns possible 
differentiation between developing countries under the CDM.75 For 
instance, under the current Kyoto rules, certain least-developed 
countries receive preferential treatment because they have been 
largely bypassed by the CDM in the first years of its functioning.76 
Furthermore, various proposals entail limiting the access of countries 
like China and India to the mechanism, for instance by targeting 
technologies used in CDM projects in these countries.77 While such 
proposals may discriminate between developing countries, it is 
questionable whether such discrimination would be covered by the 

                                                 
71  Werksman 2009a: 323. 
72  Werksman et al. 2003; Rechsteiner et al. 2009; Werksman 2009a. 
73  Art. 12.2 Kyoto Protocol. 
74  E.g., Werksman et al. 2003; Miles 2010. 
75  Van Asselt et al. 2011. 
76  Kyoto Protocol Decision 2/CMP.5: paras. 23, 47-49. 
77  The European Commission adopted Regulation 550/2011, limiting the access of 

credits from certain industrial gas projects into the EU’s emissions trading 
scheme. A paper released by the Chinese government before the adoption of the 
Regulation criticized these plans, mainly because many of these credits are 
generated in China. 
http://www.ccchina.gov.cn/WebSite/CCChina/UpFile/File938.pdf (accessed 11 
June 2013). 



CHAPTER 5 

224 

TRIMS Agreement, given that the agreement is aimed at the 
protection of goods connected to the investment rather than the 
investor itself.78 

Trade-related Policies and Measures 

The Kyoto Protocol commits Annex I parties to adopting policies and 
measures through which they can reduce their emissions 
domestically. The treaty offers a (non-exhaustive) list of policies and 
measures that include, for instance, research, development and use of 
renewable energy and climate-friendly technologies; reduction or 
phasing out of fiscal incentives, tax and duty exemptions, and 
subsidies in greenhouse gas emitting sectors, and limiting and 
reducing emissions in the transport sector.79 However, the treaty does 
not specify the steps developed countries need to take to implement 
these policies and measures. As the policies and measures are not 
concretely defined, it is possible that parties implement them in ways 
that are trade-distorting and/or violate WTO rules. There is a whole 
range of overlaps and potential clashes, given the possible 
implementation of certain fiscal measures (subsidies, tariffs, taxes, or 
border taxes), regulatory measures (standards, technical regulations 
and labelling), and government procurement practices. Developed 
countries might consider such measures to flank their emission 
reduction activities, for instance to shield domestic industries that are 
adversely affected by the implementation of climate policies.80 

In line with the discussion above, some subsidies to firms for 
climate-friendly products, production processes, research, 
development or export might not be allowed under the SCM 
Agreement.81 Such subsidies may impede the market access of 
foreign countries and/or increase the exports of the subsidizing 

                                                 
78  Rechsteiner et al. 2009: 310-311. 
79  Art. 2.1 Kyoto Protocol. 
80  Frankel 2005. 
81  Green 2006. 
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country.82 Although there may be some cause for concern that the 
WTO rules do not allow for the type of subsidies preferable from the 
climate change perspective,83 it has also been argued that “[i]f WTO 
Members ensure that their subsidies are widely available, also to 
foreign companies, it is likely that the subsidy will not be specific and 
will be challengeable by other Members”.84 Nevertheless, WTO cases 
on subsidies have emerged. A first case on a renewable energy 
support scheme in Ontario, Canada, was brought before the WTO’s 
dispute settlement mechanism in 2010 by Japan (followed by the EU 
and the US), which argued, among others, that this support is a 
prohibited subsidy under the SCM Agreement.85 Early 2011, the US 
also requested consultations with China, arguing that measures by the 
latter providing grants, funds, and awards to enterprises 
manufacturing wind power equipment were inconsistent with the 
SCM Agreement.86 Following the consultations, China agreed to end 
the measure.87 

The other side of the subsidies coin is that a reduction of 
subsidies for fossil fuel producers or industrial emitters presents 
potential synergies between international trade and climate policies.88 
Going one step further, Nobel Prize laureate Joseph Stiglitz has 
suggested that the failure to internalize externalities presented by 
climate change should be seen as an unjustifiable subsidy.89 Stiglitz 
had in mind that Kyoto parties such as the EU would be able to take 

                                                 
82  UNEP and WTO 2009: 115. 
83  Green 2006. 
84  Bernasconi-Osterwalder and Norpoth 2009: 29. 
85  Canada-Renewable Energy. While Ontario’s policy was considered to violate 

the TRIMS Agreement and the GATT, the Appellate Body did not reach a 
conclusion on whether the measure was incompatible with the SCM Agreement. 
See Canada-Renewable Energy: para. 5.246. 

86  China-Wind Power Equipment. 
87  BBC 2011b. 
88  Green 2006: 381; Bigdeli 2008. 
89  Stiglitz 2006. 
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countervailing measures under the SCM Agreement. While some 
trade lawyers have been quick to dismiss this proposal,90 others have 
not completely ruled out Stiglitz’ suggestion.91 

Governments might also choose to put burdens on energy-
intensive foreign companies, by adopting regulatory measures or by 
imposing taxes or other charges on their greenhouse gas-intensive 
imports. One major uncertainty about the WTO compatibility of such 
measures – particularly with respect to Article III of the GATT – 
relates to the question of processes and production methods (PPMs). 

There is an extensive academic debate on whether products 
made using different PPMs are ‘like’ in the sense of the national 
treatment provision of the GATT.92 Although the jury is still out on 
what exactly is permissible under WTO law, there is general 
consensus that discriminatory measures based on product-related 
PPMs are allowed,93 whereas distinguishing on the basis of non-
product related PPMs is more controversial. Clear examples of 
measures based on product-related PPMs are emission standards for 
cars, the consequences of which are physically traceable in the final 
product, and thus clearly matter from a consumer’s perspective. An 
example of a measure based on a non-product related PPM would be 
a regulation that requires that steel is produced using green electricity. 
While there may be valid reasons for prescribing such measures 
(social, environmental, moral, etc.), they do not leave a discernible 
trace on the final product.94 As Steve Charnovitz notes, however, this 
‘related/non-related’ distinction is not as clear-cut as it seems, as it is 
based on the (false) “assumption that consumer preferences can be 
neatly divided between the physical characteristics of the product and 

                                                 
90  E.g., Bhagwati and Mavroidis 2007; Pauwelyn 2007: 14-16. 
91  Howse and Eliason 2009: 74-76. 
92  Howse and Regan 2000; Hudec 2000; Charnovitz 2002; Vranes 2009: 191-222; 

319-350. 
93  UNEP and International Institute for Sustainable Development 2005: 54. 
94  Cf. Charnovitz 2002: 65-66; UNEP and IISD 2005: 53-57. 
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a bundle of other ecological or moral concerns”.95 Indeed, the 
question of ‘likeness’ under Article III does not depend on physical 
traceability, but rather on the prevailing competitive relationship.96 In 
their judicial practice, the WTO dispute settlement bodies have 
consistently applied four criteria to identify the likeness of products: 
(i) the properties, nature and quality of the products; (ii) the end-uses 
of the products; (iii) consumers’ perceptions and behaviour in respect 
of the products; and (iv) the tariff classification of the products.97 This 
could mean that two products that are exactly the same, but which are 
made through processes resulting in different emissions, could still be 
considered ‘unlike’ depending on how consumers’ tastes and habits 
are constructed.98 This determination could in turn be informed by the 
environmental impacts of PPMs, which, according to Robert Howse 
and Antonia Eliason presents us with the greatest challenge “of 
determining accurately whether a particular imported product is 
produced with significantly higher carbon emissions than a particular 
domestic product”.99 Even if non-product related PPMs are found to 
violate the non-discrimination rules of the WTO, this does not deem 
them automatically illegal. Indeed, they may be saved by recourse to 
the exceptions provided for in the GATT.100 

Another type of domestic policy that might violate the non-
discrimination principles of the GATT is the imposition of taxes at 
the border on energy-intensive imports – or the inclusion of importers 

                                                 
95  Charnovitz 2002: 66. 
96  Vranes 2009: 324. 
97  E.g., EC-Asbestos: para. 101. Note, however, that the criteria for ‘likeness’ 

outlined in that decision relate to Article III.4 of the GATT, not to Article III.2 
(i.e., to regulatory measures, not taxes and charges). Although the same criteria 
have also been mentioned in the context of Article III.2, these have been 
interpreted more stringently. See Epps and Green 2010: 93. 

98  The difficulties of determining consumers’ tastes are outlined by Lydgate 2011.  
99  Howse and Eliason 2009: 68. 
100  This is the crux of Charnovitz’ article in which he debunks the “pervasive myth 

(...) that the WTO forbids PPMs”. Charnovitz 2002: 63. 
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in a domestic emissions trading system – from countries that are not 
party to the Kyoto Protocol or that do not take ‘comparable’ climate 
change action. There is a long-standing legal debate on border 
adjustment measures, with some experts holding that under certain 
circumstances they could be defended and sustained under WTO 
law,101 and others warning against their protectionist implications and 
possible violation of the GATT.102 Much will depend on the specific 
design, as I will discuss in greater detail below (Section 5.2.2). 

A different category of policies comprises product standards, 
labels and technical regulations establishing minimum requirements 

for goods on the basis of their energy or greenhouse gas intensity 
during production or use, which might conflict with the national 
treatment principle under the GATT, or with the TBT Agreement.103 
The climate regime also permits certain government purchasing 
policies that might create tensions with the WTO Agreement on 
Government Procurement.104 Yet altogether, labelling and standards 
(at least voluntary ones), and government procurement practices are 
rather unlikely to result in a conflict with WTO rules.105 

Transfer of Climate-friendly Goods and Services 

A key example of potential synergy between the climate and trade 
regimes concerns the removal of trade barriers in favour of climate-
friendly goods or services, and the development and transfer of low-
emission technologies. The UNFCCC states that “developed country 
Parties (…) shall take all practicable steps to promote, facilitate and 
finance, as appropriate, the transfer of, or access to, environmentally 
sound technologies and know-how to other parties, particularly 

                                                 
101  Biermann and Brohm 2005; De Cendra de Larragán 2006; Ismer and Neuhoff 
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102  Quick 2008; Zane 2011. 
103  Green 2005; Appleton 2009; Vranes 2011. 
104  Van Asselt et al. 2006: 224; Malumfashi 2009; Van Calster 2009. 
105  Brewer 2004: 11; Van Asselt and Biermann 2007: 502. 
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developing country Parties, to enable them to implement the 
provisions of the Convention”.106 This provision is based on a broad 
understanding of technology transfer, which includes capacity 
building in the receiving countries (see Chapter 3). However, instead 
of facilitating knowledge transfer and capacity building, companies in 
developed countries have much higher incentives to build new 
technologies completely ‘in house’ to secure maximum profits and 
reduce investors’ risks. Only once the technology is ‘ready’, they 
might fully insist on the rules of trade liberalization, asking the 
receiving countries to reduce the respective import barriers. 

WTO law plays a role in this constellation. On the one hand, 
the TRIPS Agreement strengthens the position of technology 
developers, since it opposes national sovereignty, and subsequent 
protectionism, over intellectual property rights. This could lead to 
enhanced technological innovation (and associated technology 
transfer).107 Moreover, the most-favoured nation provision guarantees 
that certain measures which facilitate technology transfer towards 
selected countries (e.g., as granted by the US in several bilateral and 
multilateral treaties) are extended to all WTO members.108 On the 
other hand, the TRIPS Agreement might render the acquisition of 
technologies more costly, to the disadvantage of developing 
countries.109 Moreover, the TRIMS Agreement can constrain the 
ability of acquiring countries’ governments to act by excluding the 
use of certain interventions, for example by not allowing enforcement 
of performance requirements against multinational corporations.110 
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Preferential Trade Measures 

The last category also highlights the potential for synergy, and 
consists of unilateral measures that seek to induce climate action in 
other countries by offering preferential trade terms. Depending on 
one’s view such measures can either be framed negatively (i.e., 
preferential treatment is conditional upon climate action), but they 
could also be framed as positive incentives (i.e., additional benefits 
will be granted if climate action is undertaken).111 Several 
commentators have pointed out the potential of the Generalized 
System of Preferences in this context.112 Under this system, it may be 
possible to differentiate between developing countries on the basis of 
climate action if the conditions of the so-called Enabling Clause are 
met. Based on WTO jurisprudence,113 this means that such 
preferential treatment should effectively meet the development, 
financial and trade needs of developing countries, and that similarly 
situated countries should receive identical treatment. Given the 
potential impacts of climate change on developing countries, 
preferential treatment linked to climate action would arguably meet 
such needs.114 Moreover, if the abovementioned needs are explicitly 
constructed to refer to addressing climate change, there is an 
argument that it is possible to grant preferential treatment to countries 
particularly vulnerable to climate change.115 

                                                 
111  Epps and Green 2010: 182. 
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Preferences originated from the United Nations Conference on Trade and 
Development in 1964, and allows for the preferential tariff treatment of 
developing countries. The system was endorsed by the parties to the GATT in 
1979 through the Enabling Clause. 

113  EC-Tariff Preferences: para. 173. 
114  McKenzie 2008: 691. 
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5.2.2 Border Adjustment Measures 

Competitiveness, Free Rider and Carbon Leakage Concerns: The 

Mixed Rationales for Border Adjustment Measures 

As international efforts to address climate change have intensified, 
three interrelated problems have become central in climate policy 
discussions in developed countries: international competitiveness, 
free riders and carbon leakage. With regard to competitiveness, 
concerns have been raised that trade-exposed energy-intensive 
industries will be adversely affected by climate policies compared 
with their international competitors that operate in countries that do 
not have binding emission reduction targets in place or that have 
otherwise less stringent climate policies.116 A related concern is the 
free rider problem:117 if not all countries participate in, or comply 
with an international climate change agreement (or have not adopted 
climate policies that otherwise impose costs on domestic production), 
the result is that the goods produced in these countries have a 
competitive edge over products from countries that do not.118 Yet 
another concern, carbon leakage, refers generally to an increase of 
emissions in countries without climate policies that can be related to 
climate policies taken in other countries. Carbon leakage can occur, 
                                                 
116  Van Asselt and Biermann 2007: 498. 
117  The free rider problem has most famously been described in the context of 

environmental problems by Garrett Hardin 1968: 1244. It has received 
significant attention from economists and political scientists in the context of 
international climate policy. Tackling climate change is a global public good, 
meaning that actors cannot be prevented from enjoying it (it is ‘non-
excludable’), and that use of the good by one actor does not reduce the amount 
for other actors (it is ‘non-rivalrous’). This leads to particular risks of free riding 
in international cooperation on climate change, as “each country can claim for 
itself only a small fraction of the global benefit of its mitigation efforts, and 
because marginal abatement costs are increasing”, which means that “the 
incentive for countries to mitigate climate change on their own is greatly 
reduced”. Barrett and Stavins 2003: 350. 

118  Brewer 2003: 331.  
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among others, through a shift of consumption of carbon-intensive 
goods towards cheaper import substitutes, resulting in more carbon-
intensive production in other jurisdictions or through relocation of 
industrial production to regions without a carbon price.119 

Various policy measures to address the concerns arising from 
the implementation of carbon pricing policies are available. These 
measures can be divided into three categories: (i) measures that lower 
the carbon costs, such as the free allocation of tradable emission 
allowances, expanding the scope and coverage of an emissions 
trading system, or state aid; (ii) measures at the border that level the 
international playing field in either the exporting country with a lower 
carbon price or in the importing country with a higher price; or (iii) 
measures creating a similar carbon price through the conclusion of 
international (sectoral) agreements.120 

Each of these measures has its own advantages and drawbacks 
in terms of economic and environmental effects, political feasibility, 
and legal acceptability.121 Since about 2005, much focus has been on 
the use of border adjustment measures – essentially a unilateral 
climate-related trade measure. Two broad design options are 
commonly distinguished: border tax adjustments; and the requirement 
for importers to surrender allowances at the border.122 A border tax 
adjustment would require importers to pay a charge equivalent to a 
tax applied to goods produced domestically, whereas a requirement to 
surrender allowances is linked to an emissions trading scheme, and 
permits goods to enter a country only if a certain amount of emission 

                                                 
119  Barker et al. 2007: 665. 
120  Neuhoff 2011: 286. 
121  Dröge 2009. 
122  Cosbey 2008. Border adjustment measures can also apply to exports. For 

instance, exporters may receive a rebate at the border, or could be (partially) 
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with the main policy proposals in both the US and the EU. 



THE UN CLIMATE REGIME AND THE WORLD TRADE ORGANIZATION 

233 

allowances are purchased that reflect the greenhouse gases emitted 
during the production process of the good. 

Beyond these two broad design options, there is a host of more 
specific design choices to be made.123 First, BAMs can apply to 
energy-intensive primary goods (e.g., cement, iron and steel, 
aluminium) or to finished items for consumption (e.g., automobiles, 
electronic appliances). Second, the country coverage may vary. A 
measure could apply uniformly to products from all trading partners 
or to a select group of countries (e.g., those countries that have not 
undertaken specific climate change mitigation actions). Third, there 
are different ways of calculating the level of the adjustment (e.g., 
product-specific, based on a product’s carbon footprint; or 
standardized, based, for instance on a sectoral average). Finally, there 
are choices about the timing of the policy measure: the measure can 
come into effect at the same time as the domestic measure (e.g., a 
domestic trading scheme) or it may be delayed by a certain period. 

Although no such measures have yet been adopted, they have 
been considered in the United States and the European Union (and 
may be considered in other countries with an emerging emissions 
trading system).124 It is likely that pressure for their adoption will 
persist, even if a new (post-2020) climate agreement would be 
adopted by 2015. First, there may be free riders under such an 
agreement, either because some countries do not participate in such 
an agreement, or because the commitments a country signs up to are 
perceived as weak by other states. Second, countries or industrial 
sectors in countries may not comply with their commitments under a 
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the Netherlands). ENDS Europe 2010. 



CHAPTER 5 

234 

new agreement.125 The larger the (perceived) inequalities between 
countries and sectors in carbon pricing, the greater the pressure would 
be to adopt BAMs. If no agreement would be reached by 2015, or if 
no comprehensive agreement applies to the period before 2020, 
pressure to adopt the measures will likely be even higher. 

Border Adjustment Measures and the Potential for Conflict 

The adoption of border adjustment measures would undoubtedly have 
consequences for the relationship between the trade and climate 
regimes. While proponents emphasize the need to include such 
measures to address the triad of competitiveness, carbon leakage, and 
free rider concerns, others have argued that these measures amount to 
‘green protectionism’ or ‘eco-imperialism’.126 There are indeed a 
number of legitimate reasons for concern, especially for developing 
countries, who appear most affected by any measure, if adopted.127 
Developing country reactions to the EU’s decision in 2008 to include 
aviation emissions in the emissions trading system are instructive in 
this regard, as they show the high sensitivity of unilateral climate-
related trade measures that affect developing countries.128 
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to the EU from India, South Africa, Egypt and Venezuela could be expected to 
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Depending on their specific design, the measures may indeed 
be incompatible with WTO law. While I do not intend to examine the 
WTO legality of the measures – something that cannot be 
conclusively established ex ante anyway – several design options may 
affect a measure’s WTO compatibility and thus shape the potential 
conflict between the climate and trade regimes on this issue. 

First, the rationale of the measure matters, in particular with 
respect to the ‘necessary’ test under Article XX(b) and the ‘relating 
to’ test under Article XX(g) of the GATT.129 While the environmental 
rationale of minimizing carbon leakage (and possibly inducing other 
countries to participate in a future climate treaty) could be seen as a 
legitimate objective, it is unlikely that judicial bodies of the WTO 
would seriously consider the economic rationale of safeguarding the 
international competitiveness of energy-intensive industries as a 
plausible defence.130 Explicitly mentioning the environmental 
rationale for the measure would enhance the chances of WTO 
compatibility. It is unlikely that the WTO dispute settlement bodies 
would consider ‘hidden’ non-environmental rationales as long as 
there is a rational connection between the measure and the 
environmental objective.131 Having said that, it could be questioned to 
what extent the use of the measure would effectively contribute to the 
objective of climate change mitigation.132 For Article XX(b) 
purposes, it is important to determine whether the measure is “apt” to 
make a “material contribution to the achievement of its objective”.133 
In this regard, several studies cast doubt on the effectiveness of 
BAMs in achieving their stated goals. Carolyn Fischer and Alan Fox 
conclude that, although they may have some impact on leakage, an 

                                                                                                                  
law, as well as an overview of reactions, see Kulovesi 2011a; and Scott and 
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import requirement is unlikely to be very effective as it “only affects 
the relative price of domestic and foreign goods in the home 
country”.134 Julia Reinaud emphasizes the importance of design 
details in determining the extent to which border adjustments address 
leakage and competitiveness, concluding that “unless [border 
adjustment] schemes are set on a plant-by-plant basis, rebate exports 
and cover indirect emissions, it is not clear that they would level the 
CO2 playing field to the point where competitiveness levels are 
restored and leakage is avoided”.135 In other words, the environmental 
(and economic) effectiveness of BAMs depends to a large extent on: 
the coverage of goods and sectors; the inclusion of marginal climate 
policy costs, and; the application to all trade flows (imports and 
exports). In addition, there are practical barriers that may reduce the 
effectiveness of border adjustment measures.136 Christopher Weber 
and Glen Peters show that the primary goods that would most likely 
be subject to BAMs in the US (e.g., steel, cement, paper) represent a 
relatively small share of emissions embodied in imports, whereas 
calculating the emissions embodied in final goods (e.g., electronic 
appliances, cars) is incredibly complex.137 These goods are often 
assembled from parts stemming from different countries, which 
would require complex measures tracing the emissions in the 
production process. Trevor Houser and colleagues further 
demonstrate that BAMs may be ineffective if they target countries 
from which only small percentages of primary goods are imported, 
using the example of the US and China.138 Lastly, the effectiveness of 
a BAM may be undermined by gaming strategies of affected firms 
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and countries, such as attempts to channel goods through countries 
that are not targeted.139 

Second, the timing of the measures is important: delaying the 
effective implementation would buy some time for potentially 
affected countries to develop and implement domestic climate change 
mitigation policies and could allow international climate change 
negotiations to produce results.140 Demanding that a BAM should be 
implemented simultaneously with the start of a domestic emissions 
trading system, as some have argued in the US, would effectively 
leave no time at all for good faith and serious negotiations, and 
undermine the chances of justifying the measure under Article XX.141 

Third, for determining whether a measure is consistent with 
the national treatment provision under Article III of the GATT, as 
well as for its justifiability under Article XX, it matters how the level 
of the adjustment is determined and whether the measure is applied 
across the board. In particular, it is important to assess how well the 
level of the adjustment corresponds to a product’s actual emissions.142 
Some of the bills proposed in the US Congress required that all 
importers of covered goods from covered countries needed to 
purchase allowances, even if those goods were produced with clean 
technologies.143 This would not only discriminate against exporters of 
low-emission products, but also run counter to the environmental 
objective pursued by the measure. However, tracing the emissions of 
every product crossing the border poses tremendous practical 
difficulties.144 An option would be to use emission standards based on 
either the carbon content of domestic products or that of imported 
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products.145 The latter has been advocated by Roland Ismer and 
Karsten Neuhoff, who suggest that the standard should be the ‘best 
available technology’ in the exporting country.146 Although standards 
will make the administrative tasks less complex, their application 
across the board may discriminate against individual exporters that 
produce goods with lower emissions. A solution would be to allow 
individual firms to prove that their emissions are lower.147 

Fourth, for the justification of a measure under the chapeau of 
Article XX, it is of importance how the country implementing the 
border measure accounts for climate policies in other countries.148 
The proposed 2008 Climate Security Act in the US included a 
stringent ‘comparable action’ test, effectively requiring any foreign 
country to adopt the same kind of emission caps as the US. This could 
mean that developing countries have to implement and put in place 
more ambitious climate policies to avoid the imposition of the 
BAM.149 The shrimp-turtle cases allowed members to condition 
market access on the putting in place of regulatory programmes 
“comparable in effectiveness” as the programme in the country 
adopting the measure, as long as “sufficient latitude (...) to achieve 
the level of effectiveness required” is provided.150 Although most US 
bills did not directly demand that developing countries take on similar 
emission reduction targets, and exempted countries with low levels of 
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development and with low emissions (i.e., the least-developed 
countries), some of them left the determination of ‘comparable action’ 
up to US administrative bodies. For WTO compliance, it is important 
that other countries are involved in the operationalization of the 
measure.151 This means that they would need to have some input in 
the determination of ‘comparable action’ and that there should be an 
appeal mechanism in case of disagreement.152 

Finally, and related to the previous point, whether the 
measures differentiate between countries is of major importance, most 
obviously with respect to the most-favoured nation treatment 
provision of Article I of the GATT. If a measure is applied to ‘like’ 
products based on their country of origin, favouring products from 
countries with more ambitious climate policies and penalizing 
products from countries with weak or no climate policies, a violation 
of this principle is possible. This violation may be avoided by 
uniformly imposing border adjustments on all imported products.153 
However, one environmental rationale of the measure – to induce 
states to adopt climate measures of their own or join international 
efforts – would be undermined, with further reverberations when, for 
instance, the justification of a trade measure under Article XX is 
ascertained. Moreover, differentiation of financial burdens of climate 
change mitigation measures between developed countries and 
developing countries, combined with developed country leadership, is 
part and parcel of the Kyoto system.154 This leads to a “catch-22”, 
where measures that are most consistent with the most-favoured 
nation treatment principle are most likely to go against the idea of 
common but differentiated responsibilities, while measures that 
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differentiate on the basis of climate action undertaken will most likely 
be viewed as discriminatory under WTO law.155 

This catch-22 is related to the different ways in which the 
climate and trade regimes differentiate between countries.156 Whereas 
the differentiation in the climate regime is based on the responsibility 
for causing the problem of climate change (as well as the capacity to 
deal with the problem), differentiation in the trade regime through 
‘special and differential treatment’ is based primarily on the need to 
promote trade between countries by making developing countries full 
partners in the world trading system by treating them favourably.157 
Viewed in this light, BAMs constitute one arena in which developed 
and developing countries battle over the appropriate level of 
responsibility for the climate problem.158 More specifically, the notion 
of ‘comparable action’ operationalizes what the country adopting the 
measure views as the appropriate allocation of responsibilities.159 A 
country’s perception of comparability could in turn be informed by 
either the discussions in the climate regime or by WTO jurisprudence, 
in particular the shrimp-turtle cases.160 From the perspective of 
common but differentiated responsibilities, it is doubtful whether 
developed countries can actually require developing countries to 
adopt programmes that lead to a comparable mitigation effect (i.e., 
emission reductions) in the sense of US-Shrimp,161 or ask for similar 
technology or regulatory standards.162 Still, a WTO dispute settlement 
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body is likely to use this standard as long as parties to the climate 
regime fail to provide clarity about how developed and developing 
country mitigation efforts could and should be compared.163 

5.3 Interaction Management: Legal Techniques 

5.3.1 Conflict Avoidance Techniques 

Treaty Changes and Drafting 

Similar to the climate-biodiversity case, the first avenue for avoiding 
incompatibility between the climate treaties and the WTO agreements 
would be through the careful drafting of a new treaty, or amending 
the existing treaties.164 I have noted that climate negotiators have been 
reluctant to explicitly address trade issues beyond the general 
provisions of the UNFCCC and the Kyoto Protocol. However, some 
countries have been more outspoken since the mid-2000s. 

The potential trade (and wider economic) impacts of climate 
policies were initially only discussed in negotiations related to the 
impact of the implementation of response measures.165 Following the 
2007 Bali Action Plan, climate negotiators also started to address the 
issue of trade measures under the heading of “economic and social 
consequences of response measures” in the AWG-LCA.166 In the 
post-2012 negotiations in 2009, India, supported by the G77 and 
China,167 proposed that: “[d]eveloped country Parties shall not resort 

to any form of unilateral measures, including fiscal and nonfiscal 
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border measures against goods and services imported from other 
Parties, in particular from developing country Parties, on grounds of 
stabilization and mitigation of climate change”.168 

In the negotiation text under discussion at the Cancún COP in 
2010, four alternatives were outlined. One of these169 reiterated the 
position of India, adding that such measures contravene the provisions 
and principles of the UNFCCC, particularly that of common but 
differentiated responsibilities,170 and the link between developing 
country mitigation action and the provision of financial and 
technological support by developed countries.171 Other proposals, 
however, largely amount to a reiteration of the principles stated in 
Article 3.5 of the UNFCCC.172 Parties could not agree on a specific 
text, but rather requested the subsidiary bodies to convene a forum on 
the impact of the implementation of response measures, which could 
in turn result in “a possible forum on response measures”.173 The 
forum on the impact of the implementation of response measures was 
used by some parties and observers to highlight the socio-economic 
impacts of climate policies on trade,174 indicating that the issue will 
remain under discussion.175 Even if some form of agreement on the 
text is possible, however, it is far from certain that such a provision 
will make it in to a new, legally binding agreement. 

From the WTO perspective, one suggestion is to amend 
Article XX of the GATT to explicitly accommodate climate-

                                                 
168  Third World Network 2009 (emphasis added). 
169  UNFCCC 2010c: 26. 
170  Art. 3.1 UNFCCC. 
171  Art. 4.7 UNFCCC. 
172  UNFCCC 2010c: 26-27. 
173  UNFCCC Decision 1/CP.16: paras. 88-94. 
174  http://unfccc.int/cooperation_support/response_measures/items/6009.php 

(accessed 11 June 2013). 
175  India has indicated it will continue to propose text regarding unilateral trade 

measures. See International Centre for Trade and Sustainable Development 
2011. 



THE UN CLIMATE REGIME AND THE WORLD TRADE ORGANIZATION 

243 

motivated trade measures. The challenges to this approach are 
primarily related to political feasibility. First, WTO members would 
need to trust that the WTO adjudicators can and will distinguish 
between legitimate and illegitimate BAMs. Second, a broad standard 
comparable to the ‘necessity’ and ‘related to’ tests needs to be agreed 
upon.176 Other, less formal options for accommodating BAMs in the 
WTO are conceivable, and will be discussed under the heading of 
institutional coordination (Section 5.4.2). 

Like the climate-biodiversity case, the application of this legal 
technique – either with respect to the climate or the trade agreements 
– is hence limited by what is politically feasible. 

Treaty Interpretation 

Treaty interpretation as a technique of avoiding a conflict between the 
climate and trade regimes has been discussed in detail in the 
literature.177 Although it is possible that WTO members themselves 
issue an interpretative statement on the relationship between the 
climate and trade treaties,178 treaty interpretation is likely to take 
place before the WTO’s dispute settlement body.179 

From the literature on the fragmentation of international law, 
the use of Article 31.3(c) of the Vienna Convention on the Law of 
Treaties would seem a promising avenue for avoiding a conflict 
between the climate and trade treaties (see Chapter 2). To Campbell 
McLachlan, supported by the ILC, the interpretative guidance 
contained in this provision amounts to a “principle of systemic 
integration”,180 whereas Riccardo Pavoni views it as a “principle of 
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mutual supportiveness” in the case of the relationship between the 
WTO and various multilateral environmental agreements.181 

The notion of systemic integration, if used more consistently 
by treaty interpreters, could effectively allow the dispute settlement 
bodies of the trade regime to rely on norms originating in other 
international regimes.182 In a dispute before the WTO on the domestic 
application of a climate-related trade measure, such as a BAM, 
Article 31.3(c) could play a role if international climate change law 
were to be used to interpret obscure WTO norms. Before I discuss the 
possibilities of doing so under WTO law and practice, it is useful to 
examine the question under which circumstances the WTO dispute 
settlement bodies could seek recourse to international climate change 
law and policy in case of a BAM-related dispute. Several possibilities 
come to mind, mostly in relation to Article XX of the GATT:183 

First, climate treaties – and in particular a possible future 
climate agreement – could inform the analysis under Article III of the 
GATT. In particular, it could show that “higher taxation of unlike but 
directly competitive products is not applied for protectionist reasons” 
but rather with a view to reducing global emissions.184 The existence 
of the climate agreement would, generally speaking, strengthen the 
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case of parties adopting measures against non-parties. However, 
whether it would also strengthen the case of parties adopting the 
measure against other parties is questionable and would depend on 
various factors, including the level of mitigation action required by 
the country adopting the measure vis-à-vis the country affected by it, 
and the legal nature of commitments contained in the agreement. 

Second, under the analysis of Article XX of the GATT, the 
climate treaties could assist in interpreting whether a BAM is 
“necessary to protect human, animal or plant life or health”,185 or 
“relating to the conservation of exhaustible natural resources”.186 A 
country adopting the measure may invoke its ratification of climate 
treaties in its defence of the non-commercial, environmental 
objectives of its measure, for instance, by arguing that the climate 
treaties underline the importance of the objective of climate change 
mitigation, or by showing that the measure is necessary to avoid 
dangerous anthropogenic interference with the climate system under 
Article 2 of the UNFCCC. Again, all other things being equal, 
participation in climate treaties would make the tests formulated in 
Article XX (b) and (g) generally easier to meet. 

Third, the chapeau of Article XX constitutes one notoriously 
ambiguous provision. Recourse to the UNFCCC in this regard would 
be particularly interesting, as it contains a nearly-verbatim 
provision.187 However, it should not simply be assumed that these 
provisions have the same meaning: the WTO jurisprudence on this 
phrase has developed in a WTO context, whereas the UNFCCC 
provision needs to be read within its UNFCCC context.188 What this 
could mean is that measures tailored to countries’ responsibility for 
causing the climate change problem and their capacity to mitigate 
would stand a stronger chance of being justified under Article XX 
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than measures that are uniformly applied to all countries,189 although, 
as I noted above, this would mean that the measure definitely violates 
the most-favoured nation provision. 

Finally, the climate regime may be drawn on indirectly to 
show compliance with specific criteria from past WTO jurisprudence. 
For instance, as interpreted by the WTO’s dispute settlement bodies, 
the chapeau of Article XX contains a “prior negotiation efforts” 
criterion, according to which a unilateral measure will not be 
considered discriminatory if it has been preceded by serious bilateral 
or multilateral negotiation efforts.190 According to Joost Pauwelyn, 
this requires “at the very least good faith efforts (...) to bring (...) 
countries into the fold of an international effort to combat climate 
change before making a move to the second or third best option of 
unilateral border adjustments”.191 In this case, I would add that this 
would also require more detailed negotiations with potentially 
affected countries on the design and application of the measure. 

These examples illustrate the possible role of the climate 
treaties (or negotiations) in WTO dispute settlement and potentially in 
reconciling climate and trade objectives. But when and how would 
WTO dispute settlement bodies use non-WTO law? And to what 
extent can Article 31.3(c) – compared to other treaty interpretation 
methods – be of particular use? 

The question on the use in WTO dispute settlement of non-
WTO law in general, and international environmental law in 
particular, has received much attention,192 mainly because there is 
relevant case law. Three ways of how the WTO adjudicators can use 
non-WTO law (e.g., the climate treaties) can be distinguished: (i) as 
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applicable law between the parties in the dispute; (ii) as an 
interpretative device of WTO terms; or (iii) as factual evidence.193 

The issue of applicable law has been the most controversial. If 
non-WTO law could be used as applicable law, this would mean that 
the climate treaties could be used as an independent defence of the 
violation of WTO norms, a position that has been prominently 
defended by Pauwelyn,194 but countered by Gabrielle Marceau and 
Joel Trachtman.195 Referring to the Korea-Government Procurement 

ruling,196 Pauwelyn argues that non-WTO law automatically 
applies.197 Counterarguments are related to fears of intrusion of non-
WTO law198 and concerns about WTO adjudicators overreaching by 
getting involved in lawmaking activities.199 So far, the WTO dispute 
settlement bodies have refrained from directly applying non-WTO 
law, mainly because there was no perceived need to do so.200 

Even if non-WTO law cannot be directly relied upon, treaty 
interpretation could open the door. One of the often-used examples of 
the WTO’s openness to non-WTO law is the US-Shrimp case, in 
which the Appellate Body referred to international environmental 
documents such as Agenda 21, UNCLOS, the CBD, and the 
Convention on the Conservation of Migratory Species of Wild 
Animals to interpret “exhaustible natural resources” under Article 
XX(g),201 and to the Rio Declaration, Agenda 21, the CBD, and the 
Convention on the Conservation of Migratory Species with respect to 
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the interpretation of the chapeau of Article XX.202 It is unclear, 
however, whether the Appellate Body referred to these documents 
because of their legal status under Article 31.3(c), or as information to 
find out the ‘ordinary meaning’ of terms under Article 31.1 of the 
Vienna Convention on the Law of Treaties.203 

Indeed, while Article 31.3(c) of the Vienna Convention has 
been invoked by various international adjudicatory bodies,204 the 
WTO dispute settlement bodies have been reluctant to seek recourse 
to it,205 and it is far from clear whether they would do so in a future 
climate-trade dispute. In particular in the EC-Biotech dispute, the 
WTO Panel was very cautious in using provisions from other 
international treaties to interpret WTO norms – in this case, the CBD 
and the Cartagena Protocol on Biosafety.206 The Panel seemed to 
suggest that “the parties” referred to in Article 31.3(c) should be all 
the parties to a treaty being interpreted (i.e., the Agreement 
Establishing the WTO), rather than, for instance, the parties to the 
dispute.207 This finding has been heavily criticized by the ILC (as well 
as other scholars), who have pointed out that this amounts to a de 

facto requirement of parallel membership, meaning that non-WTO 
law, including the climate treaties, would hardly have any role to play 
in WTO dispute settlement.208 However, the EC-Biotech Panel 
continued to state that non-WTO law could still inform the ‘ordinary 
meaning’ of terms under Article 31.1.209 Under this approach, the 
climate treaties (and decisions adopted under them) could fulfil a 
similar role as a dictionary, and could still be of use – even if treaty 
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membership is not congruent. Still, despite their obvious relevance to 
the dispute, it is notable that the Panel did not seek recourse to the 
provisions of the CBD or the Cartagena Protocol in the context of 
Article 31.1, although it did use various “conventions, standards and 
guidelines (...) as appropriate”.210 This indirect way of taking into 
account other treaties, which neither clarifies when non-WTO law 
needs to be taken into account, nor how this should be done, was 
aptly characterized by the ILC as “rather contrived”.211 

Another way in which treaty interpretation could take into 
account non-WTO law, would be through a teleological interpretation 
of the provisions of the WTO agreements, taking into account their 
“context” and their “object and purpose”.212 This interpretation 
method could explicitly include the preambular language on the 
WTO’s sustainable development objective.213 While such an 
interpretation does not make protectionist measures WTO-
compatible,214 it could allow for a balancing approach that would not 
be too different from the one envisaged under Article 31.3(c).215 
However, as the Panel ruling in the US-Shrimp case showed, a 
teleological approach does not always lead to a balanced discussion, 
as the Panel set aside the sustainable development objective, arguing 
that the central focus of the Agreement Establishing the WTO 
“remains the promotion of economic development through trade”.216 

Furthermore, the WTO dispute settlement bodies may adopt 
an “evolutionary approach” to interpretation of the WTO agreements 
irrespective of their reference to Article 31.3(c). Although Pauwelyn 
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discusses the notion of “evolutionary interpretation” mainly in the 
context of Article 31.3(c),217 it can equally be combined with the 
other rules of interpretation of Article 31.218 

Lastly, non-WTO law could play a role as relevant facts (or 
evidence of such facts).219 This approach was also adopted in the US-

Shrimp case, where the Appellate Body used the fact that sea turtles 
were listed in the Convention on the International Trade in 
Endangered Species of Wild Flora and Fauna as evidence of the fact 
that they were threatened with extinction (thus supporting the 

interpretation that they were ‘exhaustible’).220 In a similar way, the 
WTO dispute settlement bodies could use the climate treaties to 
establish that certain measures de facto contribute to emission 
reductions, although the IPCC reports, or similar, credible scientific 
sources, would likely form more appropriate source material in this 
regard. 

The above discussion shows that there is a variety of ways in 
which climate change law could be taken into account in a WTO 
dispute (with a diminishing degree of intrusion): directly, through 
applicable law; indirectly through treaty interpretation under either 
Article 31.3(c) or Article 31.1 of the Vienna Convention on the Law 
of Treaties; or as factual evidence. 

Returning to the usefulness of the ‘principle of systemic 
integration’, it is unclear whether Article 31.3(c) is able to avoid 
conflicts between the climate and trade regimes. First of all, it 
remains unsettled what “taken into account” actually entails in the 
context of WTO dispute settlement.221 It is generally agreed that this 
phrase does not mean that the extraneous rules override the 
interpreted rules, but rather that their normative significance needs to 
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be determined on a case-by-case basis.222 So while the legal norms in 
the climate regime could inform a decision by the WTO dispute 
settlement bodies, treaty interpretation as such could not set aside 
WTO norms.223 This can only be achieved if one follows Pauwelyn’s 
proposal to directly apply non-WTO law in a dispute. 

Second, the predominant approach adopted in WTO 
jurisprudence so far is that Article 31.3(c) has mainly “residual 
value”,224 and that international environmental law is mainly relied 
upon to inform the ‘ordinary meaning’ under Article 31.1, or as 
factual evidence. This situation can be criticized, and I find it hard to 
disagree with Kati Kulovesi, who has convincingly argued that the 
WTO’s approach to international environmental law is inconsistent, 
unpredictable, and biased against international environmental law to 
the extent that the latter does not contribute to the trade regime’s 
goals of market liberalization.225 

A more consistent and predictable balancing approach could 
be based on a principle of systemic integration,226 but it becomes clear 
that although the principle can be regarded as a strong integrative 
device in theory, this theoretical strength is its weakness in judicial 
practice. Adjudicators will refrain from using it, as the resulting 
normative integration would also entail integration of authority – i.e., 
a direct influence on lawmaking.227 As Broude explains, “to integrate 
(with) the norms of another system is to acknowledge the authority of 
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that other system to produce pertinent norms” as well as “assert[ing] 
authority over them”.228 It is this authority integration that dispute 
settlement bodies seek to avoid by using ‘weaker’ forms of 
integration, such as Article 31.1 of the Vienna Convention on the Law 
of Treaties, or simply using non-WTO law as factual evidence. 
Similarly, while a possible ‘principle of mutual supportiveness’ 
between WTO law and multilateral environmental agreements has 
much theoretical appeal as an interpretative device in a possible 
climate-trade dispute,229 it cannot be assumed that it would be used in 
practice. This is all the more so given that, unlike various other 
multilateral environmental agreements, the climate treaties do not 
contain language – either in their preambles or in their operative parts 
– stating explicitly that trade and environmental policies should be 
mutually supportive. 

5.3.2 Conflict Resolution Techniques 

The tensions related to border adjustment measures are best classified 
as policy conflicts, as the provisions of the UNFCCC and the Kyoto 
Protocol provisions do not suggest WTO-incompatible behaviour, 
leaving the design and use of BAMs up to their parties. This situation 
would change quite substantially if parties to the climate regime 
attempted to incorporate such measures in a future climate agreement 
through novel treaty provisions or by means of a COP decision.230 

At the moment, a scenario in which parties to the UNFCCC 
adopt multilateral trade measures mandating BAM against other (non-
complying) parties may be “extremely unlikely”,231 but it should not 
be ruled out completely. In comparison, a provision or decision 
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obliging countries to adopt BAM aimed at non-parties to a future 
agreement may be more feasible. A precedent for multilateral trade 
measures exists under the Montreal Protocol, which bans the trade in 
ozone-depleting substances with non-parties,232 a blunter instrument 
compared to BAMs.233 While the Montreal Protocol analogy may not 
be entirely appropriate for the climate regime,234 it does show that 
multilateral trade measures are conceivable in international 
environmental regimes.235 If new treaty language or a COP decision 
were to be adopted to this end, the relationship between norms of the 
climate and trade regimes would more likely fall under the definition 
of normative conflict outlined by scholars such as Pauwelyn and 
Erich Vranes (see Chapter 2). 

Conflict Clauses 

None of the treaties in question contain any clearly identifiable 
conflict clauses.236 In the negotiations leading up to the Kyoto 
Protocol, Australia proposed inserting a provision that would have 
explicitly prevented derogation from the WTO (among other 
international agreements), but this proposal did not make it into the 
final text.237 

Article 3.5 of the UNFCCC and Article 2.3 of the Kyoto 
Protocol could be seen as conflict clauses. However, these provisions 
do not establish a clear relationship between the two regimes, and do 
not – explicitly or implicitly – allow or disallow climate-related trade 
measures.238 In other words, they do not determine which treaty 
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would prevail in case a conflict arises. Still, it is important to also 
note what the agreements do not explicitly state: they do not 
subordinate to the WTO agreements, in contrast to, for instance, the 
Cartagena Protocol on Biosafety; and they do not explicitly allow for 
trade measures against non-parties or non-compliers.239 Furthermore, 
while not being explicit conflict clauses, the provisions may still 
provide interpretative guidance. For instance, Christina Voigt argues 
that Article 2.3 of the Kyoto Protocol directs parties to adopt 
measures that minimize effects on international trade, except in cases 
where such effects are necessary to ensure the effectiveness of such 
measures.240 However, given the different possible rationales of 
BAMs (protecting competitiveness; addressing carbon leakage; and 
addressing the free-rider problem), I would question whether it is 
possible to establish what the intended effects are in the first place. 

The WTO agreements also do not contain any explicit conflict 
clauses relating to the climate treaties.241 The Agreement Establishing 
the WTO does not contain a conflict clause clarifying how it relates to 
pre-existing international law, including the UNFCCC.242 While the 
mandate of the CTE includes an examination of the relationship 
between the WTO and multilateral environmental agreements, the 
CTE has not specified what should happen in case a conflict arises. 
The CTE has also not followed up on its mandate allowing it to 
propose modifications to the multilateral trading system.243 

Priority Rules 

For the conflict resolution techniques of Article 30 of the Vienna 
Convention on the Law of Treaties to be applicable, it must first be 
established that the climate and trade treaties relate to the “same 

                                                 
239  Stokke 2004: 346. 
240  Voigt 2008a: 298. 
241  Voigt 2008a: 295. 
242  Pauwelyn 2003a: 343-344. 
243  Decision on Trade and Environment. 



THE UN CLIMATE REGIME AND THE WORLD TRADE ORGANIZATION 

255 

subject matter”.244 According to Pauwelyn, two treaties must relate to 
the same subject matter as otherwise there would be no conflict in the 
first place.245 In other words, this implies that the applicability of 
Article 30 of the Vienna Convention on the Law of Treaties depends 
on the existence of a conflict of norms. As noted above, there is no 
such conflict as of yet between the climate and trade treaties, although 
this may change over time. The ILC takes a broader view of the 
phrase, stating that whenever “the fulfilment of the obligation under 
one treaty affects the fulfilment of the obligation of another”, it can be 
said that two treaties relate to the same subject matter.246 This could 
mean that conflicts between the climate and trade regimes could 
potentially be resolved through the tools offered by the Vienna 
Convention. However, other commentators have argued for a more 
stringent interpretation of the article, arguing that “the [Vienna 
Convention] is not applicable to the thornier issues of what happens 
when treaties have different foci but overlapping issue areas”.247 

Even if it could be argued that Article 30 is applicable in 
theory, it would be difficult to see how its conflict resolution 
techniques could be useful. The lex posterior rule codified in the 
Vienna Convention provides guidance on prioritizing successive 
treaties in theory, but would be difficult to apply in practice. Voigt 
explains that, according to the maxim, the Kyoto Protocol (adopted in 
1997) – and a possible future climate treaty – would prevail over the 
WTO agreements (adopted in 1994), while the latter would prevail 
over those of the UNFCCC (adopted in 1992), “leading to the odd 
situation that (...) the references to the Convention would be cut 
off”.248 Furthermore, as discussed in Chapter 4, the nature of the 
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climate treaties as ‘living treaties’ makes it difficult to pinpoint the 
latest date of the expression of state consent.249 

With respect to the lex specialis maxim, Olav Schram Stokke 
argues that “any explicit provision for climate-related trade measures 
would have been more specific than the general WTO rules”.250 It is 
unclear if he is right, as there is no agreement whether the lex 

specialis rule applies to a specific provision or a treaty as a whole.251 
In the latter case it would be particularly difficult to argue that a 
climate treaty is more specific than a trade agreement (or vice versa). 
Buck and Verheyen argue that the former application is more 
appropriate to ensure a mutually supportive relationship between the 
climate and trade regimes.252 Still, such a blanket statement on the 
applicability of the maxim in the climate-trade conflict is premature, 
as determining which law is more specific depends on one’s 
systematization of international law (see also Chapter 4).253 In other 
words: should BAMs viewed as climate-related trade measures or as 
trade-related climate measures?254 There is no definitive answer to 
such a question. Moreover, it is uncertain whether the WTO dispute 
settlement bodies would actually apply the lex specialis rule in the 
context of the relationship with non-WTO law; they have been 
unwilling to do so as of yet.255 

5.4 Interaction Management: Institutional Coordination 

5.4.1 Existing Institutional Coordination 

Going down the road of dispute settlement is not the only way of 
addressing the relationship between the climate and trade regimes 
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with respect to BAMs. Institutional coordination may provide an 
important alternative means of managing interactions. The record of 
institutional coordination involving both regimes, however, is limited, 
even if it is intensifying. 

The mandates of the climate treaties and the WTO allow for 
institutional coordination with other intergovernmental organizations. 
The Agreement Establishing the WTO states that the “General 
Council shall make appropriate arrangements for effective 
cooperation with other intergovernmental organizations that have 
responsibilities related to those of the WTO”.256 Similarly, the 
UNFCCC calls on its COP to “seek and utilize (...) the services and 
cooperation of, and information provided by, competent international 
organizations and intergovernmental and non-governmental 
bodies”.257 

A first step in operationalizing these mandates, mutual 
observership, has been taken. The UNFCCC has had permanent 
observer status in the CTE since 1999, and is an ad hoc observer at 
the CTE Special Sessions.258 The reason for this ad hoc observership 
is usually explained with reference to a general moratorium in the 
WTO General Council on granting observer status,259 but there is also 
still resistance from countries against permanent observership of 
certain multilateral environmental agreements in the CTE Special 
Sessions.260 The observership in the CTE has meant that the 
UNFCCC secretariat has regularly participated in CTE meetings,261 
for instance, by updating the CTE of developments in the climate 
regime. The most notable activity of the UNFCCC secretariat has 
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been the drafting – in 2003 – of a note summarizing the state of the 
trade negotiations for participants in the climate regime.262 

The WTO secretariat, and in particular its Division on Trade 
and Environment, has become active in enhancing the transparency 
and raising awareness of the WTO activities related to climate 
change,263 for instance through presentations at the climate 
conferences. Although the bureaucracies can play a role in making 
information more widely available and raising awareness about the 
WTO’s approach to the climate-trade overlap,264 similar limitations as 
the ones discussed in Chapter 4 can be noted. As Mireille Cossy and 
Gabrielle Marceau argue, “the competences of the secretariats are 
limited (they do not normally include decision-making) and underlain 
by their obligation to remain neutral vis-à-vis the membership”.265 In 
other words, the activities of the WTO secretariat in terms of 
interaction management are likely to remain limited to exerting 
cognitive influence. 

Their comment can be exemplified by examining the reactions 
to the 2009 report on climate and trade co-authored by people from 
the WTO secretariat and the Economics and Trade Branch of 
UNEP.266 Press releases and events surrounding the release of the 
report were ambiguous about whether the report was prepared and 
released by the WTO (and, subsequently, whether it would have any 
legal effect), or whether it was merely a background report by the 
secretariat.267 This ambiguity, as well as some of the findings of the 
report regarding BAMs, drew strong reactions from some WTO 
members (e.g., China, India, and Mexico) in a CTE meeting 
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following its release.268 These reactions show that in making 
statements about the WTO compatibility of climate-related trade 
measures, the secretariat will need to tread carefully. Other members 
(e.g., Australia, Brazil, EU, South Africa, US, and Uruguay), 
however, viewed the report as helpful in starting discussions on the 
topic within the Committee. This does not mean, however, that 
members are willing to initiate formal discussions on climate and 
trade within the WTO. As a report from a subsequent meeting 
indicates, members “wished to proceed cautiously” and “to avoid any 
discussion that could affect the position of countries in the context of 
the UNFCCC process”.269 This divide still was clear in 2011, when 
the CTE reported that although some members were supportive of 
starting a dialogue on border adjustment measures in the CTE, “other 
Members expressed concerns on the appropriateness of the CTE as a 
forum to discuss climate change-related issues”.270 This means that 
while members have paid heightened attention to the topic, 
substantive discussions – particularly on controversial topics such as 
BAMs – remain limited. 

5.4.2 Enhancing Institutional Coordination 

Options for Enhancing Institutional Coordination 

Several options for enhanced cooperation and coordination have been 
proposed in the literature. For instance, the secretariats to the 
UNFCCC and WTO could conclude a non-legally binding 
Memorandum of Understanding on the use of BAMs by parties to the 
Kyoto Protocol.271 Parties to the WTO and the UNFCCC could also 
establish a consultative mechanism to discuss the adverse effects of 
climate policies, or they could establish a joint WTO/UNFCCC 
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working group.272 Enhanced institutional coordination has been 
discussed in the CTE Special Sessions, resulting in a draft decision 
text (based on WTO member suggestions), which remains to be 
adopted. The text provides for more regular information exchange 
between the WTO and secretariats of multilateral environmental 
agreements, and proposes the establishment of a group of experts to 
provide technical assistance to developing countries in implementing 
trade measures in multilateral environmental agreements.273 

However, the feasibility of these options is limited for various 
reasons. The first is the conflict of ideology and interests between the 
two regimes: trade liberalization and cheap production processes 
(WTO) versus environmental protection and sustainable production 
processes (UNFCCC/Kyoto Protocol). More specifically, Charnovitz 
posits that: 
 

[t]he climate regime is driven by the need to correct market failure. 
Therefore, governments want maximum flexibility at the national 
level in using economic instruments to influence individual 
behavior. By contrast, the trade regime is not a response to market 
failure; it is a response to government failure, that is, the distortions 
of policy fomented by mercantilism and protectionism.274 

 
Second, as discussed in Chapter 4, membership may matter. In 

this case, it is notable that the US is a WTO member but has not 
ratified the Kyoto Protocol, making the achievement of the required 
consensus for implementing more formalized institutional 
coordination challenging in the WTO. Finally, those who engage in 
the negotiations of the two different issues are usually not the same 
individuals: generally it is representatives of trade ministries that 
attend WTO discussions and negotiations, whereas representatives 
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from environment ministries attend UNFCCC negotiations (although 
this is not necessarily the case for all countries). 

While the potential for institutional coordination between the 
UNFCCC and WTO may thus seem limited, coordination on BAMs 
may serve several important purposes. I will now turn to the question 
how such coordination may address several concerns about the use of 
such measures, and will identify several issues that could be the 
subject of coordination. I will then discuss how BAMs could 
potentially be coordinated and disciplined under the UNFCCC, the 
WTO, or in an alternative forum. 

Rationales for Enhanced Institutional Coordination on Border 

Adjustment Measures 

The unilateral introduction of BAMs might have negative political 
implications for both the climate change and trade negotiations. In the 
context of the climate negotiations, applying trade measures as a 
‘stick’ to participate may backfire, leading to entrenched positions by 
key actors in the climate regime. The prospect of unilateralist 
behaviour has also sparked fears of trade wars.275 Indeed, this seems 
to be the impression conveyed by countries like India in both the 
climate change and the trade negotiations,276 and is confirmed by the 
reactions to the inclusion of aviation in the EU emissions trading 
scheme. However, if unilateral measures are inevitable – a scenario 
only becoming more likely if efforts to curb emissions are stepped up 
– international coordination on the possible application of BAMs 
could allay some of these fears. 

While it may make sense for policy makers in the EU and US 
to start bilateral discussions on the topic, this would give the 
impression towards other countries that both intend to go ahead with 
the option. Applying BAMs will very likely have an impact on 
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countries outside of the EU and the US.277 Hence, even if the EU and 
US (and perhaps other developed countries) would reach agreement, 
it is conceivable that affected developing countries would seek to 
establish a counter-regime with a view to protecting their interests.278 
Therefore, it is more sensible to start with broader consultations, 
especially with countries that are likely to be affected.279 

There are several rationales for coordination to discipline the 
unilateral application of BAMs.280 First, coordination could enhance 
transparency: it could ensure that potentially affected developing 
countries are convinced that the measures will not be used to 
discriminate against their producers. Second, coordination could 
enhance predictability: it could prevent the emergence of various 
(diverging) border adjustment systems that would pose an excessive 
burden for exporters from affected countries. Third, disciplining the 
use of BAMs could smoothen the transition to full carbon pricing 
policies across the globe while addressing potential leakage problems. 
Finally, it makes sense to pursue international coordination for more 
strategic, legal reasons: if the EU or the US adopts the measure after 
all, it would at least provide them with some credit in case a WTO 
dispute arises.281 

Coordination could be used for numerous issues.282 First, the 
product coverage could be discussed, with a view to providing clarity 
about which (sub-)sectors are actually exposed to leakage risks, and 
consequently for which sectors measures may make sense. Second, 
the country coverage could be discussed. This would include a 
discussion of how climate policies in different countries could be 
compared,283 for example through comparing policies with 
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quantitative and qualitative objectives, and comparing policies with 
short-term and long-term objectives.284 Furthermore, exemptions for 
countries with low emissions and/or low capacity to reduce or limit 
emissions could be agreed upon.285 Third, international discussions 
could seek to agree on how to calculate the border adjustment, for 
example by using expert bodies identifying the appropriate level of 
adjustments. Finally, international coordination could go hand-in-
hand with broader discussions on how to engage developing countries 
in future climate action. Rather than simply discussing the ‘stick’ of 
trade measures, this could include issues that developing countries 
perceive to be more important, such as the transfer of clean 
technologies, REDD and funding for adaptation to climate change.286 
Such an approach is taken, for example, in the Montreal Protocol, 
where trade restrictions are combined with financial support and 
technology transfer.287 

One way of combining ‘carrots’ and ‘sticks’ is through 
recycling the revenues of the measure, for instance the revenues from 
auctioning allowances under the EU emissions trading system.288 
Indeed, BAMs could become both legally and politically more 
feasible if they were accompanied by a reimbursement mechanism 
that leaves the general principle of common but differentiated 
responsibilities intact.289 This could be a mechanism that redistributes 
the proceeds generated through levying duties on importing firms 
from developing countries back to these countries, either directly or 
through an international fund. Such a mechanism would 
simultaneously help achieving the goals of climate protection and a 
fair international playing field in energy-intensive industries. The 
most advanced proposal in this regard has been tabled by Michael 
                                                 
284  See also Houser et al. 2008: 39. 
285  Neuhoff et al. 2008: 10. 
286  Zhang 2009: 84. 
287  Barrett 2010. 
288  Cf. Art. 10.3 Directive 2003/87 (as revised). 
289  Eckersley 2010: 389. 



CHAPTER 5 

264 

Grubb, who argues that coupling border adjustment measures with 
climate finance may be attractive for all parties concerned.290 For 
parties wishing to adopt the measures, taking away the fear of carbon 
leakage could remove the pressure of continuing the inefficient 
system of free allocation of allowances under a domestic emissions 
trading scheme, while at the same time forming an incentive to 
increase the ambition of domestic climate policies. Exporting 
countries – i.e., those targeted by the measures – should in theory also 
welcome such changes in the policy of the importing country. More 
importantly, however, they would likely welcome the new climate 
finance generated by such measures.291 Although it can be questioned 
to which extent developing countries would indeed see the recycling 
of revenues as ‘new and additional’ climate finance, it would at least 
open up the discussion to which extent the responsibility for 
emissions lies with either the producing or the consuming country. 

Coordinating Border Adjustment Measures and Forum Choice 

While there are convincing arguments to initiate coordination of 
BAMs, the most appropriate forum for coordinating (and disciplining) 
BAMs is an open question. Related to this, it remains to be seen to 
which extent such discussions could be formalized, for example, by 
means of a multilateral agreement.292 

A first option would be to discuss BAMs (or more broadly: 
climate-related trade measures) in the context of the UNFCCC.293 
Discussions on BAMs would inevitably tie in with the ongoing 
climate negotiations, in particular with discussions on 
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‘comparability’,294 as well as the discussions on response measures. 
Furthermore, given the need to discuss sticks in conjunction with 
carrots, there is a compelling argument to take this up in the climate 
negotiations. However, as noted above, it is unclear whether parties to 
the UNFCCC, which have so far largely refrained from discussions of 
climate-trade interactions, would be willing to take up such a 
sensitive subject. Moreover, it can be questioned whether it is sensible 
to add more topics to an already overburdened negotiation process.295 
Nevertheless, the insistence of countries like India to address 
unilateral trade measures under the heading of ‘response measures’ at 
least provides an (admittedly small) window to start discussions on 
the design of BAMs under the UNFCCC. 

The challenge of adding to an overburdened process also 
holds for discussing BAMs in the WTO, where the Doha negotiations 
already face major difficulties. It would be an “extremely steep uphill 
battle” to reach agreement in the WTO, as consensus would be 
needed – and this would include potentially affected countries.296 
Furthermore, members would need to overcome fears that discussions 
of BAMs would make their position in a possible dispute more 
fragile. If such an agreement would nevertheless be possible, there are 
several options to formalize it (meaning that this type of interaction 
management would become akin to treaty changes). Perhaps the least 
controversial measure would be to establish a committee on trade and 
climate change, in which members could notify other members of 
intended climate-related measures, and discuss their legitimacy 
without resorting to dispute settlement.297 Parties could also adopt a 
‘waiver’ for certain types of BAMs.298 Gary Hufbauer and colleagues 
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go one step further, and suggest that climate-related trade measures 
could possibly be disciplined through the adoption of a plurilateral 
WTO Code.299 They argue that “[a]lthough such a Code would 
require consensus of all WTO members to be formally added to the 
WTO agreement, such action could be politically possible because it 
would not necessarily require that all members agree to the text or 
substance of the code”.300 While a plurilateral approach may seem 
sensible compared to a multilateral process involving each WTO 
member or UNFCCC party, to remain acceptable to developing 
countries it is crucial that they are involved in such an agreement.301 

Another option would be to address the issue outside of both 
the climate and trade regimes, for example in the G8+5, the G20, the 
Major Economies Forum, the OECD, or the International Carbon 
Action Partnership.302 Each of these forums has its own advantages 
and drawbacks. Whatever forum is chosen, it is more realistic to start 
the discussions in an informal setting, and refrain from very technical 
discussions about the implementation of BAMs in the early stages.303 
This could be done in several forums simultaneously, including in the 
UNFCCC and the WTO, where the agenda item of response measures 
and the CTE provide possible starting points.  

Although such discussions may not directly clarify the legality 
and environmental and economic effectiveness of BAMs, even “an 
informal guideline might be very effective as it could enhance the 
WTO acceptability and certainty of any approach [and] could also be 
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effective in limiting the use of border adjustments”.304 In other words, 
although an international agreement – like the proposed WTO Code – 
may be preferable, informal discussions could raise awareness of the 
interactions and their potential consequences even in its absence. A 
starting point in this regard could be the guidance drafted by a group 
of experts on BAMs, which provide general guidelines with respect to 
the design of BAMs.305 

5.5 Autonomous Interaction Management 

If international cooperation on border adjustment measures proves to 
be too controversial, autonomous interaction management is possible 
through the domestic design of BAMs. The design could address the 
concerns discussed in this chapter in various ways. 

First, a transparent, extensive examination of the (sub-)sectors 
at risk of carbon leakage at a high level of disaggregation before 
putting in place BAMs could ensure that the measures are targeted at 
those (sub-)sectors for which leakage is a real, and not just a 
perceived concern. For instance, while there is already a solid 
research base providing an indication of the sectors at risk in the 
EU,306 political factors influenced key choices determining the EU’s 
decision to identify sectors at risk of carbon leakage.307 Furthermore, 
as the various factors influencing carbon leakage (including the costs 
of climate policy and trade exposure) are not static, any list of sectors 
at risk would need to be dynamic. 

Second, depending on the outcomes of such analyses and on 
sector- and country-specific characteristics, other options to address 
competitiveness and leakage, including lowering non-climate policy 
related burdens for affected industries or enhancing the scope of a 
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domestic emissions trading system, should not immediately be 
discarded.308 

Third, administrative possibilities could be included in the 
design of the BAM to allow producers from other countries to provide 
evidence of the emissions from the production process, and to appeal 
decisions that affect them directly.309 

Finally, the timing of BAMs could provide ample time for 
policy makers to conclude international climate change negotiations 
that could make their use obsolete. Even proponents of BAMs will 
admit that the measures are only a second-best solution in the absence 
of a comprehensive international climate agreement. However, 
shortening the timeframe of their adoption might completely preclude 
the possibility of reaching such an agreement in the first place. 

5.6 Conclusions 

This chapter has studied interactions between an international 
environmental regime and a non-environmental regime, focusing on 
the nexus of the climate and trade regimes. The relationship between 
these regimes continues to fascinate scholars and practitioners, 
irrespective of the fact that there is a “pattern of accommodation 
between the regimes in ways that have prevented the outbreak of any 
direct collision of rules (or any conflicts involving the implementation 
of the rules)”.310 This chapter has identified numerous areas of 
overlap, and has illustrated how this overlap leads to several potential 
policy (and possibly normative) conflicts, as well as potential 
synergies. Some of the potential conflicts, such as limitations on the 
use of flexibility mechanisms, may emanate directly from the climate 
treaties, although neither the UNFCCC nor the Kyoto Protocol 
mandates specific trade measures. Most potential conflicts are due to 
the silence in the climate treaties on the use of unilateral trade 
                                                 
308  Van Asselt and Biermann 2007. 
309  Cosbey et al. 2012. 
310  Eckersley 2009: 17. 
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measures accompanying domestic climate policies, combined with the 
unspecified nature of mitigation commitments under the Kyoto 
Protocol and a trend towards even more obscure bottom-up 
commitments. Whether these tensions between trade-related climate 
policies and WTO law will actually result in a normative conflict 
remains doubtful, however, and will depend both on how measures 
are designed and how specific WTO agreements would be interpreted 
by the WTO’s dispute settlement bodies. 

The chapter has also shown how the issue of border 
adjustment measures may become the proverbial straw that breaks the 
camel’s back, especially if climate change mitigation efforts are 
stepped up in a world of unequal carbon prices. BAMs are not, as a 
matter of principle, ruled out by the pertinent rules of international 
trade law. Past case law even suggests that such measures would 
stand a chance of being found admissible in a trade dispute; and in the 
event that a violation of free trade disciplines is found, the measure 
could be justified under the general exceptions of the GATT. 
However, uncertainties about the legality of border adjustment 
measures will persist and depend on their specific design. For the 
purposes of WTO law, it is particularly important which goods and 
countries are covered, through what kind of process the border 
adjustment level is calculated, and how the BAM accounts for 
different circumstances prevailing in developing countries potentially 
affected by them. 

At first blush, interaction management through legal 
techniques offers various tools to address the interactions between the 
environmental and non-environmental regimes. More specifically, the 
chapter underlines how in case of a dispute on BAMs before the 
WTO, various provisions in the GATT could be interpreted in light of 
existing (and possibly future) climate treaties. While various legal 
scholars, including the ILC, have highlighted the potential of Article 
31.3(c) of the Vienna Convention on the Law of Treaties and its 
‘principle of systemic integration’ to harmonize different treaties in 
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this regard, its theoretical attractiveness needs to be juxtaposed with 
the WTO’s judicial practice so far, which shows only a limited 
willingness to take into account non-WTO law, including 
international environmental law. With respect to conflict resolution 
techniques, while it can be argued that a potential multilaterally 
agreed trade measure under the climate treaties should be viewed as 
lex specialis vis-à-vis the WTO agreements, this eventually depends 
on one’s systematization of international law. 

Interaction management through institutional coordination 
between the climate and trade regimes has been almost non-existent, 
perhaps reflecting that the former can be considered primarily an 
environmental regime and the other an economic regime. However, 
coordination on specific overlapping issues may resolve some of the 
tensions, as this chapter has shown with respect to BAMs. Involving 
potentially affected countries in these discussions could enhance the 
legitimacy of climate-related trade measures, and could enhance 
compatibility with both international trade and climate change law. In 
particular, combining the ‘stick’ of trade measures with ‘carrots’ for 
developing countries could make them more palatable. For BAMs, 
various questions regarding possible international coordination still 
need to be resolved, including the forum in which to discuss them 
(UNFCCC, WTO, an alternative forum, or various forums at the same 
time), and the level of formality of any output (from a legally binding 
agreement to informal guidelines). In the absence of an international 
agreement on disciplining BAMs, the chapter lists various options 
through which countries intending to adopt BAMs can address the 
concerns raised. This discussion provides a reminder of the potential 
for autonomous interaction management also in the case of the 
climate and trade interactions. 
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Chapter 6 

 

Regime Interactions in Global Climate Governance: 

A Synthesis 

This chapter takes a bird’s eye view of regime interactions in global 
climate governance, by discussing and contrasting the findings of the 
case studies outlined in the previous chapters, and situating the 
observations and findings of those chapters in a broader context, 
linking back to the discussion on the fragmentation of international 
law and regime interactions in Chapter 2. The chapter reviews the 
different types of interactions that emerged from the case studies, as 
well as the possibilities and limitations of various ways of interaction 
management. The overall purpose of this chapter is to provide 
insights into the promises and pitfalls of legal techniques and 
institutional coordination in managing the outcomes of regime 
interactions in global climate governance. 

The chapter proceeds as follows. First, the chapter revisits the 
types of regime interactions introduced in Chapter 2, examining how 
and to which extent the interactions identified in Chapters 3-5 
correspond to this typology (Section 6.1). Next, it looks back at the 
consequences – conflicts and synergies – of the regime interactions in 
global climate governance to see how these played out in practice 
(Section 6.2). It then critically reflects on the usefulness of the two 
broad ways of collective interaction management identified in 
Chapter 2 – legal techniques and institutional coordination – as well 
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as that of autonomous interaction management (Section 6.3). The last 
section offers concluding remarks (Section 6.4). 

6.1 Types of Interactions 

6.1.1 Objects of Interactions 

Existing studies of regime interactions, as noted in Chapter 2, have 
focused primarily on negotiated, treaty-based regimes, most of which 
constitute ‘hard law’. This observation is largely valid also for the 
various studies of the interactions between the UN climate regime and 
other regimes. For example, hard law instruments covered in the 
academic literature on regime interactions in global climate 
governance include: the Convention on Biological Diversity (see 
Chapter 4); the WTO agreements (see Chapter 5); the Ramsar 
Convention on Wetlands;1 the Vienna Convention on the Protection 
of the Ozone Layer and its Montreal Protocol;2 the Convention on 
Long-Range Transboundary Air Pollution;3 the International 
Convention for the Prevention of Pollution from Ships;4 the World 
Heritage Convention;5 international investment treaties;6 human rights 
instruments;7 the 1951 Refugee Convention;8 and the UN Convention 
on the Law of the Sea.9 

This thesis in part echoes the dominance of hard law in global 
climate governance through its focus on interactions with the 
biodiversity and trade regimes. And yet there are also important and 

                                                 
1  E.g., Pittock 2011. 
2  E.g., Oberthür 2001a; McCabe 2007; Oberthür et al. 2011; Zaelke et al. 2012. 
3  E.g., Rosenthal and Watson 2011. 
4  E.g., Pisani 2002. 
5  E.g., Burns 2009. 
6  E.g., Werksman et al. 2003; Miles 2010; Baetens 2011. 
7  E.g., Humphreys 2009; Cameron 2010; Pedersen 2011; Cameron and Limon 

2012. 
8  E.g., Williams 2008; Burleson 2010; McAdam 2012. 
9  E.g., Scott 2005. 
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complex interactions between soft and hard law in global climate 
governance. If the focus is squarely on hard law instruments, these 
interactions (and the associated consequences) could easily become 
an intellectual blind spot in analyses of regime interactions. The view 
that soft law matters in international governance should thus be 
extended to acknowledge that soft law also interacts with hard law in 
various complementary and antagonistic ways. The case studies 
support this argument in two ways. 

First, the case of minilateral clean technology agreements 
confirms that soft law and hard law can interact with each other in 
ways that have so far have received insufficient scrutiny. As noted in 
Chapter 2, studies have started to shed light on how soft law and hard 
law may interact beyond the models initially developed by 
international lawyers – i.e., soft law developing into hard law over 
time; or occupying the niches left by hard law – and have indicated 
that soft law may also act as antagonist to hard law.10 Chapter 3 
showed that similar observations can be made with respect to 
minilateral clean technology agreements with a soft law nature. In the 
area of global climate governance, we are witnessing “a proliferation 
of formal and informal lawmaking forums, each championed by a 
diverse coalition of States and non-State actors, and each competing 
to formulate international rules and norms”.11 While a “focal 
institution”12 already existed – i.e., the UN climate regime – 
minilateral initiatives such as the APP, the Major Economies Forum 
and the G8, were driven by powerful actor coalitions that pursued an 
approach to international climate policy that diverged from the Kyoto 
Protocol. The United States, in particular, played an instrumental role 
in various initiatives since 2005. As discussed in Chapter 3, in the 
case of the APP this had direct and indirect consequences for the UN 
climate regime. These consequences included incentives to reduce the 

                                                 
10  Shaffer and Pollack 2010; 2011. 
11  Pollack and Shaffer 2012: 250. 
12  Jupille and Snidal 2006: 12. 
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attractiveness of complying with Kyoto Protocol commitments, and 
the potential conflict of minilateral clean technology agreements with 
the principles of the UNFCCC. While the Kyoto Protocol and 
minilateral clean technology agreements can be seen as competitors to 
the extent that their core approaches differ (with the former adopting 
mandatory targets and timetables, and the latter adopting a voluntary, 
technology-oriented approach), in other ways (e.g., data collection, 
knowledge exchange, and capacity building) they can clearly 
complement each other. Chapter 3 thus made clear that the 
relationship between soft law and hard law in global climate 
governance is not easily classified as either complementary or 
antagonistic, and that different types of interaction between soft and 
hard law can take place simultaneously. 

Second, and perhaps more controversially, soft law-hard law 
interactions may also take place in the context of what positivists 
would consider pure hard law interactions. While the interactions 
between the CBD and the Kyoto Protocol could be seen as an 
exemplary case of hard law interactions – with both undeniably being 
treaties in the sense of the Vienna Convention on the Law of Treaties 
– the nature of the obligations is quite different. As Stuart Harrop 
notes, the CBD is a “purportedly normative hard law that operates in 
the manner of an aspirational, policy-oriented soft instrument”.13 In 
part, this could be expected from an environmental framework 
convention, and also the UNFCCC itself is not a shining example of 
an agreement with unambiguous and precise obligations backed up by 
a strong compliance mechanism. However, whereas the CBD largely 
failed to ‘harden’ its obligations over the years,14 parties in the 
climate regime managed to develop legally binding, concrete 
commitments through the Kyoto Protocol (particularly for the 
developed countries), and even introduced a compliance mechanism 

                                                 
13  Harrop 2011: 119; see also Harrop and Pritchard 2011: 475-476. 
14  Harrop and Pritchard 2011: 476-478. 
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(although not one backed up by strong sanctions).15 To use the 
terminology of Kenneth Abbott and Duncan Snidal,16 the climate 
regime has hardened over time in terms of its level of (legal) 
obligation, precision, and delegation.17 The forest-related interactions 
examined in Chapter 4 can be related to these differences in 
‘hardness’: the Kyoto targets (exerting a relatively high level of legal 
obligation) and the (relatively precise) modalities on forest carbon 
sinks provided incentives for behaviour that could be inconsistent 
with the objectives of the biodiversity regime, while the biodiversity 
regime did not provide countervailing incentives because of its lack of 
obligation and precision. Although the CBD work programme for 
forest biodiversity has gradually become more concrete, and the Aichi 
targets (which include targets relevant for forest biodiversity) seem to 
signal the intention to harden the CBD, the targets remain largely 
aspirational.18 So while the biodiversity regime is undeniably treaty-
based and as such could be seen as hard law, the key point here is that 
interactions between two hard law instruments (in this case the CBD 
and the Kyoto Protocol) may sometimes have more characteristics in 
common with soft law-hard law interactions than with interactions 
between hard law instruments only, reinforcing the case for extending 
the study of regime interactions to soft law. 

6.1.2 Causal Mechanisms of Interactions 

By distinguishing between different causal pathways for interactions, 
Sebastian Oberthür and Thomas Gehring have provided a useful 
foundation for identifying how different regimes influence each other 
(see Chapter 2).19 With the exception of impact-level interactions, 

                                                 
15  On the Kyoto Protocol’s compliance mechanism, see Brunnée 2003; Oberthür 

and Lefeber 2010; Brunnée et al. 2012. 
16  Abbott and Snidal 2000. 
17  Von Stein 2008: 246-248. 
18  Harrop and Pritchard 2011: 479. 
19  Oberthür and Gehring 2006b. 
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whose existence is empirically difficult to verify, the various causal 
mechanisms of interactions they identify can be observed in the three 
case studies in global climate governance. 

The mechanism of cognitive interaction can be observed in 
the case of interactions between minilateral clean technology 
agreements and the UN climate regime. More specifically, the APP 
has acted as a ‘policy model’, in which “members of the target 
institution [i.e., the UN climate regime] voluntarily use some aspect 
of the source institution [i.e., the APP]”.20 Chapter 3 highlighted 
several features of minilateral clean technology agreements that were 
– simultaneously or subsequently – used voluntarily by countries like 
Australia, Japan and the US in the climate change negotiations. Some 
of these features have indeed found their way into the UN climate 
regime, such as the approach based on (voluntary) pledges that was 
adopted in the Copenhagen Accord, consolidated a year later in the 
Cancún Agreements and that will remain in place at least until a new 
agreement is reached by 2015. This does not mean that the minilateral 
clean technology agreements in which Australia, Japan and the US 
were participating are the sole source of the pledge-and-review 
approach adopted in Copenhagen and Cancún, as it is difficult to 
discern any clear evidence that would point to such a causal 
relationship. However, the minilateral initiatives reinforced the 
negotiation position adopted by these countries in the UNFCCC 
context.21 The consequences of this cognitive interaction are still 
unclear. Although the ‘policy model’-type of interaction is generally 
expected to strengthen the effectiveness of the target regime,22 it 
remains to be seen whether the model of minilateral clean technology 
agreements will enhance the effectiveness of the UN climate regime. 

                                                 
20  Cf. Gehring and Oberthür 2006a: 328. 
21  McGee and Taplin 2009b; Vihma 2009. 
22  Cf. Gehring and Oberthür 2006a: 329. 
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A clear instance of interaction through commitment can be 
identified in the case study on the WTO.23 The fact that neither the 
UNFCCC nor the Kyoto Protocol – unlike, for instance, the Montreal 
Protocol or the Convention on the International Trade in Endangered 
Species – contain or condone climate-related trade measures but 
rather seem to defer to the WTO can be seen as an instance of the 
‘chilling effect’.24 This interaction through commitment emerged 
because the two regimes cover two different policy domains 
(liberalizing trade versus reducing climate risks), yet their 
memberships overlap to a large extent. What followed was an attempt 
at ‘jurisdictional delimitation’25 in the form of provisions in the 
climate treaties calling for the minimization of trade impacts.26 These 
provisions do not clarify which regime has regulatory authority in the 
case of climate-related trade measures, but at least created the 
appearance (for now) that the two regimes co-exist harmoniously.27 

The mechanism of behavioural interaction features in all three 
case studies. First, the disincentives provided by the creation of the 
APP for participation in the climate treaties (especially the Kyoto 
Protocol), and the inconsistencies between the APP and the climate 
treaties in terms of differentiation, impacts and adaptation, and 
stakeholder participation, are two examples of behavioural interaction 
that led to a potential policy conflict between the two regimes.28 
However, as Chapter 3 showed, another behavioural interaction 
                                                 
23  Cf. Oberthür 2006: 57. 
24  Zelli and Van Asselt 2010: 88; Gehring 2011: 236. 
25  Gehring and Oberthür 2006a: 335-339. 
26  Art. 3.5 UNFCCC; Art. 2.3 Kyoto Protocol. 
27  Cf. Eckersley 2009. There are similarities with the WTO’s influence on the 

drafting of the Cartagena Protocol on Biosafety. See Palmer et al. 2006: 191. 
28  Arguably, this case could also be seen as an interaction through commitment, 

where the interaction was triggered by a lack of commitments under the APP, 
and had consequences at the decision-making level for the UN climate regime. 
However, this example misses the defining feature of the category of interaction 
through commitment, which is “the binding force of obligations”. Gehring and 
Oberthür 2006a: 334. 
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resulted in a positive outcome in that the actions by states and non-
state actors participating in the minilateral clean technology 
agreement indirectly supported the implementation of the climate 
treaties in various ways. 

Second, the interactions between the climate and biodiversity 
regimes are examples of behavioural interaction, but in these cases 
the UN climate regime is the source of the interactions rather than the 
target. As Chapter 4 shows, the interactions originate in the decision-
making process of the climate regime, first with respect to the 
inclusion of forest carbon sinks in the CDM and later with respect to 
REDD. In the case of forest carbon sinks in the CDM, the decisions 
provided incentives for parties to implement the Kyoto Protocol in a 
way that could hamper the effective implementation of the CBD. 
With regard to REDD, the rule development has not reached a stage 
where such a conclusion can be drawn, but also in this case the 
consequences of interactions will depend on the incentives included 
in the decisions adopted by the parties to the UNFCCC and the 
subsequent behavioural changes by parties. 

Finally, by affecting the extent to which (as well as how) 
individual parties to the climate treaties resort to climate-related trade 
measures, the WTO indirectly influences the development and 
performance of the UN climate regime. Chapter 5 highlighted this 
behavioural interaction with respect to a wide range of possible trade-
related policies and measures that could be adopted by parties to the 
UNFCCC and/or the Kyoto Protocol. The influence is perhaps most 
visible in the design of border adjustment measures, which were 
considered in both the EU and the US. While no such proposal was 
adopted, the detailed legislation proposed in the US was drafted with 
an eye on compatibility with WTO law and practice, and the potential 
violation of trade law disciplines is often used as a justification not to 
adopt them. 
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6.1.3 Intentionality of Interactions 

By introducing the notion of ‘political linkages’, Oran Young drew 
attention to the fact that not all interactions appear out of thin air.29 
Indeed, as Chapter 2 noted, regime interactions can be either 
intentional or unintentional.30 While such a dichotomy can be easily 
posited, it is much harder to prove empirically since it can be difficult 
to identify the actors driving interactions – let alone (objectively) their 
intentions. Nevertheless, the cases presented in the previous chapters 
provide some insights into the intentionality of regime interactions in 
global climate governance. 

The existence of intentionality is clearest in the case of 
minilateral clean technology agreements outside of the UNFCCC. 
Although it may be challenging to identify the precise intentions of 
the proponents of minilateral initiatives, there are clear indications 
that the APP was initiated by the US and Australia to influence the 
UN climate regime. These indications include its timing (a few 
months after the Kyoto Protocol entered into force); its participants 
(including the two most notable Kyoto non-parties at the time); and 
its key features (in line with the climate policy proposals of these 
countries).31 Thus, as Frank Biermann and colleagues observe, the 
APP and similar initiatives “were created not out of ignorance of the 
climate regime but because of it”.32 The interactions that followed – 
as discussed in Chapter 3 – hence were the result of a conscious effort 
on the part of at least two countries to steer the UN climate regime in 
a direction that was more in line with their domestic preferences. 

The APP can be regarded as an effort “on the part of major 
actors to exploit interactive decision making to promote their own 
ends regardless of the consequences in terms of the common 

                                                 
29  O.R. Young 2002: 23. 
30  Zelli 2009. 
31  Karlsson-Vinkhuyzen and Van Asselt 2009: 201-202.  
32  Biermann et al. 2009: 24. 
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problem”.33 The countries initiating the APP made use of 
opportunities for forum shopping,34 and even engaged in forum 
creation,35 with a view to causing a “strategic inconsistency”36 with 
the UN climate regime. The precise ‘consequences in terms of the 
common problem’ remain unclear, as noted above, because it is too 
early to rule out the possibility that the approach adopted by 
minilateral clean technology agreements like the APP – one that 
found its way partially into the UN climate regime – will be less 
effective in addressing climate change than the Kyoto model. Still, 
Chapter 3 showed that the actions of the US and Australia led to 
(potential) policy conflicts with the climate regime. In light of the 
existing literature, this conflictive outcome of the intentional 
interaction may seem surprising. As Gehring and Oberthür note, 
“intentionally triggered cases of disruption appear to be particularly 
rare” in global environmental governance. However, they add that 
“disruptive interaction is occasionally employed intentionally even in 
environmental governance to bring about change within other 
institutions”.37 This observation seems to hold true in the case of the 
interactions between minilateral clean technology agreements and the 
UN climate regime. 

The intentionality of regime interactions between the 
UNFCCC and the CBD or the WTO is much harder, if not 
impossible, to establish in the absence of detailed studies of the 
motivations of various actors (and actor coalitions) to adopt the 
decisions that triggered the interactions. With respect to the 
interactions between the CBD and the UN climate regime, it is likely 
that the effects were largely unintentional.38 While the decisions on 

                                                 
33  O.R. Young 2002: 133. 
34  Alter and Meunier 2009: 16; see also Helfer 2004; Busch 2007. 
35  Van de Graaf 2013 (discussing the International Renewable Energy Agency as 

an example of forum creation). 
36  Raustiala and Victor 2004: 298. 
37  Gehring and Oberthür 2006b: 13. 
38  Cf. Oberthür 2001b: 7. 
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forest carbon sinks adopted by the treaty bodies of the Kyoto Protocol 
may have failed to provide adequate protection to various biodiversity 
concerns, they do not provide evidence of any of the Kyoto Protocol 
party’s intentions to undermine the objectives of the CBD. On the 
contrary, the mere existence of safeguards rather points to awareness 
that conflicts needed to be avoided, even though the incentives 
provided by these safeguards turned out to be quite weak. With 
respect to the interactions related to REDD, awareness of the potential 
interactions is again present, as suggested by agreement on several 
biodiversity-related safeguards in the UNFCCC decisions. Again, 
although it is difficult to prove the intentions of the parties to the 
climate regime, the inclusion of biodiversity safeguards – albeit very 
general ones – could be viewed as evidence of parties’ intentions to 
capture synergies with the CBD, rather than to instigate conflicts. 

With respect to the WTO, it is safe to assume that 
“international trade rules were not adopted in order to slow down or 
‘chill’ the development of effective international climate policy”,39 or 
international environmental policy more broadly. Similarly, the 
UNFCCC and Kyoto Protocol were not adopted to interfere with 
international trade policy, as affirmed by its provisions related to 
trade. It can be argued, however, that this approach of non-
interference with trade policies was consciously adopted by the 
countries negotiating the UNFCCC (see also Chapter 5).40 
Furthermore, if border adjustment measures were adopted, for 
instance by the EU or the US, this could more clearly be identified as 
an intentionally triggered interaction. 

6.2 Consequences of Interactions 

This section looks back at the case studies, providing an overview of 
the consequences that arise from regime interactions in global climate 
governance. It follows the matrix introduced in Chapter 2, by first 
                                                 
39  Oberthür 2001b: 13. 
40  Eckersley 2009: 17. 
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highlighting the extent to which normative and policy conflicts can be 
discerned in the three case studies, followed by a discussion of the 
extent to which synergies appear. 

6.2.1 Conflicts 

In Chapter 2, I introduced the distinction between normative and 
policy conflicts. The former refers to a conflict of norms in the strict 
legal sense. Several definitions have been put forward by international 
lawyers, showing that even among lawyers it is not settled when such 
a conflict can be established. Still, even when applying one of the 
broadest constructions of ‘normative conflict’ – the definition 
proposed by Erich Vranes that “[t]here is a conflict between norms, 
one of which may be permissive, if in obeying or applying one norm, 
the other norm is necessarily or potentially violated”41 – it is notable 
that no such conflicts could be identified in the preceding chapters, 
arguably affirming the ‘presumption against conflict’. 

For minilateral clean technology agreements, the conclusion 
that there is no actual or potential normative conflict can be drawn 
simply because one of the interacting regimes is not treaty-based. The 
definitions proposed by lawyers all have in common that they apply 
only to conflicts between norms from treaty-based regimes. 

In the same vein, it is not possible to establish a normative 
conflict between the climate treaties and the CBD. Although Concetta 
Maria Pontecorvo refers to the interaction between the CBD and the 
UN climate regime related to the inclusion of forest carbon sinks as a 
“potential ‘norm conflict’”,42 this assertion is questionable even under 
the broad definitions proposed by Joost Pauwelyn and Vranes. The 
climate treaties and the CBD do not contain inconsistent or 
incompatible norms on the use of forest carbon sinks; they do not 
contain any specific norms on this issue at all.43 Chapter 4 shows that 

                                                 
41  Vranes 2009: 38. 
42  Pontecorvo 1999: 731. 
43  Van Asselt et al. 2008: 430. 
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the regime interactions rather emanate from the decisions adopted 
under the climate treaties. The existence of a normative conflict is 
thus conditional on viewing such treaty body decisions as integral part 
of the treaties, a matter that remains to be clarified (see Section 6.3.2). 
But even if one accepted this point, it is doubtful that a normative 
conflict would come into existence. The COP decisions related to 
forest carbon sinks do not contain unconditional permissions that 
would necessarily or potentially violate the provisions of the CBD. 
Moreover, it is challenging to identify which norms of the CBD, 
which consists of “a pastiche of vague commitments, ambiguous 
phrases, and some awkward compromises”,44 would be violated. 

In the case of interactions between the climate and trade 
regimes it is also not possible to identify a normative conflict.45 The 
reason for this is that – unlike, for instance, the Montreal Protocol – 
both the UNFCCC and the Kyoto Protocol do not contain norms 
prescribing or permitting specific conduct that would violate WTO 
law, but rather list a (non-exhaustive) range of policies and measures 
that states can adopt to achieve the treaties’ objectives. This does not 
mean that normative conflicts can be ruled out completely. First, a 
‘horizontal’46 normative conflict – a direct conflict between a climate 
treaty and a trade agreement – could arise if parties agree to adopt a 
future climate agreement that permits or requires trade measures, for 
instance, against non-compliers or non-parties.47 Second, unilateral 
trade measures that seek to implement the climate treaties could still 
lead to ‘vertical’ conflicts with WTO law.48 Chapter 5 highlighted 
how the design of unilateral trade measures could affect (and 
increase) the chances of such a vertical conflict. However, beyond the 
fact that no such measure has been adopted yet, it also remains 

                                                 
44  Raustiala and Victor 1996: 19. 
45  Van Asselt et al. 2008: 434. 
46  Vranes 2009: 374. 
47  Van Asselt et al. 2008: 434. 
48  Vranes 2009: 374. 
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uncertain whether their adoption would actually violate WTO law, as 
the judgment of the WTO dispute settlement bodies would depend 
much on the measures’ design. Focusing on a different example (the 
adoption of various technical measures in EU climate law), Vranes 
also concludes that “there are no conflicts of norms in the technical 
sense between WTO obligations and the Kyoto Protocol's 
prescriptions on domestic climate mitigation measures”.49 In short, 
while there is potential for normative conflict between the climate 
treaties and the WTO, there is no such conflict at the moment. 

Moving away from the more narrowly defined normative 
conflicts, it is possible to identify several actual or potential policy 
conflicts in the three case studies, following the indicators for conflict 
outlined in Chapter 2. 

In terms of actual policy conflicts, Chapter 4 highlighted the 
existing tensions between the implementation of the Kyoto Protocol’s 
flexibility mechanisms and the CBD. The finding of this policy 
conflict is nothing new, but it does raise the question of when a policy 
conflict comes into existence. Pontecorvo,50 as well as Rüdiger 
Wolfrum and Nele Matz-Lück,51 refer to the conflict as ‘potential’ on 
the basis that such a conflict will only materialize if actors 
(governmental or non-governmental) implement climate mitigation 
measures that have (visible) adverse effects on biodiversity. 
Establishing whether this is the case clearly poses empirical 
challenges. It would require corroboration, for instance, that 
implementing specific CDM projects would result in negative impacts 
on biodiversity. While examples of such projects exist,52 the next 
question is whether any adverse impact on any species or ecosystem 
would already be sufficient to establish a policy conflict between two 
regimes (i.e., when is a threshold crossed?). Rather than following 

                                                 
49  Vranes 2009: 398. 
50  Pontecorvo 1999: 731. 
51  Wolfrum and Matz 2003: 82. 
52  See, for instance, the references in Bäckstrand and Lövbrand 2006: 65. 
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such a line of inquiry, I would argue that the policy conflict already 
exists simply because the rules agreed upon by the Kyoto parties 
provide economic incentives that could (but not necessarily would) 
lead to negative biodiversity impacts and thus undermine the effective 
implementation of the CBD. 

In line with Oberthür, who observed that interactions between 
the climate regime and non-environmental institutions resulted more 
frequently in conflicts than the interactions with environmental 
institutions,53 the actual policy conflict between the climate and trade 
regimes can be traced back to their diverging objectives. Although 
these objectives are not necessarily conflicting, trade liberalization 
and climate protection generally pull in different directions. 
Moreover, the trade regime is usually considered as the ‘stronger’ 
regime, particularly because of its dispute settlement system.54 The 
provisions in the climate treaties demanding that measures adopted in 
pursuit of climate goals are compatible with international trade law 
and minimize the impacts on international trade can be seen as signs 
of the ‘chilling effect’ in practice. Again, while it is difficult to 
empirically prove that an absence of climate-related trade measures 
(adopted either multilaterally or unilaterally) has resulted in reduced 
climate change (mitigation) action, for establishing the actual policy 
conflict I would argue that it is sufficient that the objectives diverge.55 

In terms of potential policy conflicts, the three preceding 
chapters pointed out several tensions below the surface. Chapter 3 
noted several potential conflicts between minilateral clean technology 
agreements and the climate regime. The first of these is only a 
potential conflict to the extent that it could be said that actors in the 
climate regime learn lessons from such agreements that reduce the 
effectiveness of the UN climate regime.56 This potential conflict is 

                                                 
53  Oberthür 2006: 59. 
54  Kulovesi 2011b: 59. 
55  Cf. Oberthür 2001b: 13.  
56  Cf. Gehring and Oberthür 2006a: 329. 
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rather hypothetical, however, because: (i) it is difficult to establish 
whether minilateral clean technology agreements would indeed form 
a ‘policy model’ for the climate regime or whether it boils down to 
the same actors pursuing the same strategies in different regimes; and 
(ii) it is hard to ascertain whether the adoption of key features of the 
minilateral clean technology agreements (e.g., the number of parties 
or the technology-oriented approach adopted) would undermine the 
objectives of the UN climate regime or rather support them. 

The potential outcomes of two other interactions between 
minilateral clean technology agreements and the UN climate regime 
could more clearly be seen as conflictive. As explained in Chapter 3, 
the APP reduced the attractiveness of participating in the Kyoto 
Protocol (and possibly could have done the same for a follow-up 
agreement), thereby diminishing the effectiveness of the climate 
regime. The other potential policy conflict was related to the 
divergences between the APP and the climate treaties in terms of 
principles and concepts. Notably, the lack of differentiation between 
developed and developing countries formed a clear departure from the 
UNFCCC’s principle of common but differentiated responsibilities. 

Chapter 4 showed that the potential policy conflict between 
the climate regime and the CBD concerning the implementation of 
REDD depends on the design of the mechanism. This does not only 
refer to the biodiversity safeguards that have so far emerged in the 
UNFCCC decisions, but also to the funding modalities that still need 
to be clarified. If climate finance for REDD will be linked to reduced 
carbon emissions only – something that its very name seems to imply 
– the risks for biodiversity protection will likely be higher. 

Table 6.1 sums up the different normative and policy conflicts 
identified in the three case studies, with reference to the specific 
indicators for conflicts highlighted in Chapter 2.  
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Table 6.1 Types of conflicts involving the UN climate regime. 

 
 Normative conflict Policy conflict 

 

 

 

Actual 

No conflicts 
identified. 

CBD – Opposing economic incentives: 
Economic incentives of Kyoto’s flexibility 
mechanisms hampered effective 
implementation of the CBD. 
WTO – Diverging objectives: 

Incompatibility of trade liberalization and 
climate protection objectives led to ‘chilling 
effect’. 

 

 

 

 

 

 

 

Potential 

WTO – 

Incompatible 

norms: 
Trade measures in 
future climate treaty 
could violate WTO 
law. 
WTO – 

Incompatible 

norms: 
Unilateral trade 
measures could 
violate WTO law. 

(Minilateral clean technology agreements – 

Negative diffusion and learning:  
To the extent the lessons are learned that 
reduce the effectiveness of the future climate 
regime.) 
Minilateral clean technology agreements – 

Opposing economic incentives:  

APP could have made it more attractive to not 
participate in Kyoto Protocol or future climate 
treaty. 
Minilateral clean technology agreements – 

Different principles and concepts:  

APP’s exclusion of differentiation; adaptation 
and impacts; and stakeholder participation 
creates could lead to inconsistencies with 
UNFCCC. 
CBD – Opposing economic incentives: 

REDD finance targeted only at carbon 
emissions could hamper effective 
implementation of the CBD. 

6.2.2 Synergies 

In addition to actual or potential conflicts, the previous chapters also 
showed that regime interactions in global climate governance have 
also led to existing and potential synergies. 

Most studies on the relationship between minilateral clean 
technology agreements and the climate regime have focused on the 
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negative impacts they may have.57 However, as Chapter 3 showed, 
minilateral clean technology agreements may also contribute to the 
effective implementation of the multilateral climate regime. This 
should not be surprising, as the objectives of minilateral clean 
technology agreements overlap to a large extent with that of the 
climate regime, even though their approaches to climate change 
mitigation may diverge. The APP did so by collecting sectoral data in 
the partner countries, capacity building in and knowledge sharing 
with the developing partner countries (China and India), and helping 
developed countries to implement their commitments, especially 
those in the area of technology development and transfer. It is likely 
that other minilateral clean technology agreements similarly support 
the implementation of the climate treaties. 

The actual synergies between the CBD and the climate regime 
primarily stem from their overlapping ratione materiae: both regimes 
are concerned with the conservation of ecosystems. For the CBD, this 
follows directly from its stated objective. For the UNFCCC and the 
Kyoto Protocol, this goal can be indirectly derived from various 
provisions in both treaties, as explained in Chapter 4. 

Whether the inter-institutional learning between minilateral 
clean technology agreements and the climate regime results in 
synergies is, as discussed above, dependent on whether such learning 
can be observed in the first place, and on participants of the UN 
climate regime learning lessons that will further its performance. This 
could be the case, for instance, if it turns out that a minilateral 
approach involving only the world’s major emitters would indeed 
result in faster and earlier emission reductions, as proponents of the 
APP have argued.58 However, any finding of such a synergy is 
speculative at this stage. 

Given their joint origin in the 1992 Earth Summit and 
overlapping objectives and concepts, it is perhaps not surprising that 

                                                 
57  E.g., McGee and Taplin 2006; 2009a; 2009b; Lawrence 2007; Van Asselt 2007. 
58  Kellow 2006. 
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there are various potential synergies between the CBD and the climate 
regime to be captured. One of these is rooted in the possibility of 
providing common incentives for reducing deforestation. While the 
potential negative impacts of implementing REDD on biodiversity 
have been highlighted, it is clear that reducing deforestation as such 
could result in both biodiversity and climate benefits. These benefits 
could be even greater if REDD finance not only financially rewards 
emission reductions, but also contributes to biodiversity protection. 
Another potential synergy is related to the opportunities for enhancing 
the efficiency of both the climate and biodiversity regimes through 
common monitoring and reporting obligations that are relevant to 
both regimes. Although monitoring and reporting of the biodiversity 
impacts of REDD is not yet streamlined, the CBD secretariat has 
highlighted this potential (see Chapter 4). 

Finally, in the general discussion of interactions between the 
climate and trade regimes, Chapter 5 noted several potential synergies 
between them. More specifically, cuts in subsidies for fossil fuels 
could reduce unfair advantages for domestic producers while holding 
large potential in terms of emission reductions. Furthermore, the 
ongoing trade negotiations aim, among other things, at removing 
barriers for the trade in environmental goods and services including 
climate-friendly ones. While there is currently no consensus about 
which goods and services can be considered climate-friendly, 
liberalization of trade in such goods and services could also serve the 
goals of both regimes. 

Table 6.2 provides an overview of the synergies identified in 
the three case studies, with reference to the specific indicators for 
synergies highlighted in Chapter 2.  
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Table 6.2 Types of synergies involving the climate regime. 

 
 Synergies with the climate regime 

 

 

 

Actual 

Minilateral clean technology agreements – Shared supporting 

measures:  

APP contributed to implementation of climate treaties through data 
collection, knowledge exchange and capacity building. 
CBD – Shared principles and concepts:  

Both regimes are (directly or indirectly) concerned with, and 
contribute to, the conservation of ecosystems. 

 

 

 

 

 

 

Potential 

(Minilateral clean technology agreements – Positive diffusion and 

learning:  
To the extent lessons are learned that enhance the effectiveness of 
the climate regime.) 
CBD – Common economic incentives: 

Finance targeted at both carbon emissions and biodiversity impacts 
could enhance biodiversity protection. 
CBD – Streamlined monitoring and reporting:  

Common monitoring and reporting guidelines for the biodiversity 
impacts of climate measures by the CBD could support the 
UNFCCC. 
WTO – Common economic incentives:  

Reducing fossil fuel subsidies and removing trade barriers for 
climate-friendly goods and services under the WTO could lead to 
climate mitigation benefits. 

6.3 Management of Interactions 

As in the previous chapters, the section starts by discussing legal 
techniques, followed by institutional coordination. 

6.3.1 Legal Techniques: Opportunities 

This section highlights the most promising ways of using legal 
techniques to manage the consequences of regime interactions that 
emerge from the previous chapters. These are, first, using treaty 
interpretation as a way to harmonize two seemingly incompatible 
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treaties and, second, the innovative use of conflict clauses in 
international agreements. 

Harmonious Treaty Interpretation 

‘Prevention is better than cure’, the saying goes. And indeed, in 
addressing regime conflicts, there is much to say for legal techniques 
that seek to avoid normative conflict. As Chapter 2 discussed, the 
notion of systemic integration contained in Article 31.3(c) of the 
Vienna Convention on the Law of Treaties – instructing interpreters 
to take into account “any relevant rules of international law applicable 
in the relations between the parties” – has received particular attention 
as a means of harmonious treaty interpretation. In this way, normative 
conflicts could be avoided entirely,59 and policy conflicts could be 
mitigated. The previous chapters confirm that the principle has some 
potential to address the conflictive outcomes of regime interactions. 

Chapter 4 showed that the principle could be used to avoid 
conflicts in international environmental law by affirming a duty for 
states in the implementation stage to interpret the Kyoto Protocol in a 
way that makes them compatible with commitments in the CBD.60 On 
a basic level, the principle thus serves as a reminder to states that they 
have entered into several commitments, which all need to be 
respected simultaneously. The texts of the climate and biodiversity 
treaties are sufficiently ambiguous to allow states to indeed fulfil their 
various obligations at the same time. 

Chapter 5 further highlighted the potential of applying the 
principle in dispute settlement, by explaining how the climate treaties 
could also be of use in the interpretation of other ambiguous or 
indeterminate WTO norms in a climate-trade dispute before the 
WTO.61 For instance, the climate treaties – and in particular a 

                                                 
59  Aust 2007: 230; see also Wolfrum and Matz 2003: 133-147; Denters and 

Gazzini 2011: 70-71. 
60  Pontecorvo 1999: 741. 
61  Van Asselt et al. 2008: 435-436. 
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possible future climate agreement – could inform the WTO’s dispute 
settlement bodies’ analysis of whether a climate-related trade measure 
is ‘necessary’ or ‘relating to’ the goals mentioned in Article XX of the 
GATT. A country adopting the measure could invoke Article 31.3(c), 
and use its ratification of climate treaties in its defence of the non-
commercial, environmental objectives of its measure. All other things 
being equal, participation in climate treaties would make the tests 
formulated in the exceptions of the GATT easier to meet. 

It remains unclear, however, whether Article 31.3(c) is, as 
Campbell McLachlan argues, a “master-key”62 for dealing with 
conflictive regime interactions. Chapter 5 showed that other treaty 
interpretation devices, such as the object and purpose of treaties or 
their ordinary meaning, may also allow for the balancing approach 
that is needed for harmonious treaty interpretation. From a practical 
perspective, this argument was underscored by the fact that WTO 
dispute settlement bodies have been reluctant to seek recourse to 
Article 31.3(c) and, in the rare cases they have done so, have used it 
in a restrictive fashion, as exemplified by the requirement from the 
EC-Biotech case that two treaties need to have parallel membership. 
However, the upshot of assigning only “residual value”63 to Article 
31.3(c) has been a rather arbitrary inclusion of primarily non-WTO 
law that seems to prioritize market liberalization over other policy 
objectives.64 

An important observation is that treaty interpretation is not 
confined to international adjudicators, even though it is often 
discussed in this context. On a daily basis, government officials 
implementing specific agreements will need to interpret treaties and 
can do so in a way that aims at harmonizing seemingly diverging 
obligations, within the limits of the Vienna Convention on the Law of 

                                                 
62  McLachlan 2005: 280-281. 
63  Van Damme 2009: 375; Samson 2011: 711-712. 
64  Dunoff 1998: 24-25; Kulovesi 2011b: 167-170. 
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Treaties.65 Even if one accepts the requirement of parallel 
membership, this “limitation applicable in judicial contexts has no 
relevance when states parties to a treaty themselves interpret their 
rights and obligations under that treaty”.66 States are thus free – and 
could be said to have a duty – to ensure that treaties are interpreted 
taking into account their wider normative environment. 

For international adjudicators, pursuing harmonious treaty 
interpretation is more contentious, because dispute settlement bodies 
“explicitly state the degree to which and the foundations upon which 
norms from different regimes have been taken into account”, which 
may have implications for “the further development of a more or less 
systemic vision of public international law as a whole”.67 This is one 
of the reasons why the WTO dispute settlement bodies have been so 
reluctant to use the potentially strong integrative device contained in 
Article 31.3 (c). Therefore, the consequences of proposals to 
disregard the requirement of parallel membership altogether, and only 
require membership of the parties involved in a dispute should not be 
understated.68 Such an approach entails certain risks. Specifically, if 
parties to a dispute differ, the interpretations of the same provision 
may diverge, and extraneous rules may start to become influential 
even for those states that have not consented to them. Such 
divergences could, however, be reduced by clarifying the basis on 
which extraneous rules are selected. In this regard, the ILC follows 
Pauwelyn’s suggestion, stating that 
 

it might also be useful to take into account the extent to which that 
other treaty relied upon can be said to have been ‘implicitly’ 
accepted or at least tolerated by the other parties ‘in the sense that it 
can reasonably be considered to express the common intentions or 

                                                 
65  Matz-Lück 2012: 214. 
66  Samson 2011: 710. 
67  Matz-Lück 2012: 207-208. 
68  ILC 2006: para. 472. 
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understanding of all members as to the meaning of the (…) term 
concerned’.69 

 
Following such an approach could increase the usefulness of 

Article 31.3(c) by expanding the number of possible extraneous rules 
that could be taken into account in the interpretation process 
undertaken by dispute settlement bodies. At the same time, it 
highlights that not every exogenous rule applicable between the 
parties should be given (equal) interpretative force. Scholars like 
Margaret Young and Robert Howse have stressed the importance of 
identifying why some exogenous rules are more legitimate than 
others.70 Among the factors that could determine this, Young includes 
accessibility for the wider WTO membership, the breadth of support 
for an international organization, its constituency (including 
developed and developing countries), as well as the transparency and 
openness of its decision-making process.71 Her suggestion moves 
away from the narrow construction put forth in EC-Biotech, and 
opens the door for enhancing the usefulness of legal techniques in 
addressing overlaps involving the trade regime, including the 
interactions between the climate and trade regimes. It also underlines 
the importance of examining the origins of the norms of the climate 
regime, and the extent to which they are supported by both state and 
non-state actors. 

From Conflict to Interaction Clauses 

The climate treaties contain several provisions that regulate their 
relationships with other multilateral agreements and international 
organizations. For instance, with respect to the Montreal Protocol, the 
UNFCCC and the Kyoto Protocol delimit their scope by only 
covering “greenhouse gases not controlled by the Montreal 

                                                 
69  ILC 2006: para. 472, citing Pauwelyn 2003: 257-263. 
70  Howse 2007: 41-42; M.A. Young 2011b: 237. 
71  M.A. Young 2011b: 237. 
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Protocol”.72 While this provision shows awareness of the linkages 
between the problems of – and solutions to – climate change and 
ozone layer depletion, it does not in itself prevent or resolve conflicts 
between them.73 Chapter 4 further highlighted the Kyoto Protocol’s 
reference to “relevant international environmental agreements” in 
Article 2.1(a)(ii), but also showed that its instructions are not specific 
enough to avoid policy conflicts.74 Chapter 5 pointed to the provisions 
of the UNFCCC and Kyoto Protocol calling for mutual 
supportiveness with the trade regime (Article 3.5 UNFCCC; Article 
2.3 Kyoto Protocol), but also their phrasing does not provide guidance 
on how to solve conflicts involving climate-related trade measures.75 

Of the other regimes studied in the previous chapters, only the 
CBD contains a clearly identifiable conflict clause that could impose 
limitations on climate measures.76 But also the wording used in this 
provision – “serious damage or threat to biological diversity” – does 
not provide sufficient guidance to parties and would require further 
elaboration, for example through a CBD COP decision. 

As noted in Chapter 2, there are various difficulties with the 
use of conflict clauses: their wording is often unclear and open to 
diverging interpretations (e.g., what does “serious damage or threat to 
biological diversity” entail in practice?); they are not dynamic enough 
to reflect new developments (e.g., changes in scientific insights into 
the causes and impacts of climate change); and it is not always clear 
when a treaty comes into existence (see also Chapter 4).77 

Nevertheless, from a legal perspective, they provide the 
primary means of addressing the relationship between treaties. Their 
drafting thus provides an opportunity for managing regime 
interactions ex ante. Whenever a new treaty or amendment is 
                                                 
72  E.g., Art. 4.1(a) UNFCCC; Art. 5.1 Kyoto Protocol. 
73  Oberthür 2001. 
74  Jacquemont and Caparrós 2002: 178. 
75  Voigt 2008a: 299. 
76  Wolfrum and Matz 2003: 124. 
77  Vierdag 1988. 
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negotiated – either within the UNFCCC context or outside of it – 
conflict clauses could be drafted in a way that fully considers the 
implications for other treaties, and preferably in an unambiguous 
manner.78 Hence, drafting a list of all international legal instruments 
that may have an impact on the treaty under negotiation is a sensible 
starting point. Under such a “stop and think approach”79 the impacts 
of a new treaty or a treaty amendment would have to be carefully 
assessed, where appropriate, in cooperation with the relevant states, 
secretariats and international organizations. This suggestion is 
certainly not new. In 1953, Wilfred Jenks already noted the 
importance of consultations before and during the drafting of legal 
instruments.80 However, there is as of yet no standard procedure for 
treaty negotiators to assess the impacts of a new instrument on 
existing ones, or to consider how an instrument could contribute to 
the objectives of other treaties. An opportunity thus lies in introducing 
such an ‘impact assessment’ procedure in drafting new climate-
related agreements. The procedure would need to take into account 
the dynamic nature of international (environmental and climate) law, 
and acknowledge that regime interactions are not static. This could be 
done, for instance, by providing a clear mandate for an inter-
institutional dialogue, which would bring us into the realm of 
institutional coordination (see Sections 6.3.3-6.3.4). 

Chapter 4 showed that there is ample scope for drafting rules 
that promote the objectives of both the climate and biodiversity 
regimes, especially in the area of REDD. Similarly, Chapter 5 drew 
attention to options for amending the WTO agreements with a view to 
accommodating climate change considerations. There is thus scope 
for legal techniques to do so. This does not mean that there is 
necessarily sufficient political will to draft such clauses. Nevertheless, 
political will could possibly be created because “the positive effects 

                                                 
78  Wolfrum and Matz 2003. 
79  Hicks 1999: 1669. 
80  Jenks 1953: 452. 
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of mutually supportive clauses should benefit both regimes, and thus 
(…) be in the interest of parties on either side”.81 Unambiguously 
drafted ‘interaction clauses’ could expressly reflect the intention that 
the two environmental treaties support each other, and could give a 
mandate to treaty bodies on how such mutual supportiveness might be 
better achieved.82 Furthermore, a mandate for treaty bodies to 
continue to consider the linkages with other agreements could provide 
for a dynamic element, which is crucial in a field where scientific 
insights and political developments are ever-changing and regimes 
need to be able to adapt to changing circumstances. 

6.3.2 Legal Techniques: Limitations 

While the previous section highlighted prospects for interaction 
management through legal techniques, there are various limitations to 
their usefulness. Some general limitations were already mentioned in 
Chapter 2. For instance, treaty interpretation cannot result in replacing 
one rule by another (extraneous) one, and can only be used to add 
meaning to terms that are insufficiently clear.83 And it is still unclear 
how to determine which law is more ‘special’ or comes ‘later’, 
complicating the application of conflict resolution techniques such as 
lex specialis and lex posterior.84 In addition to these more well known 
limitations, this section draws attention to limitations of legal 
techniques that are less readily apparent. The first limitation is related 
to the increasing informality in international (environmental) 
lawmaking, and highlights the growing importance of both treaty 
body decisions and soft law in global environmental and climate law 
and governance. The second limitation draws attention to the fact that 
normative hierarchy is not necessarily a desirable outcome of regime 
interaction management. 

                                                 
81  Van Asselt et al. 2008: 432. 
82  Van Asselt et al. 2008: 431. 
83  E.g., Pauwelyn 2003: 245; Wolfrum and Matz 2002: 146. 
84  E.g., Wolfrum and Matz 2003: 152-158; Voigt 2008a: 299-304. 
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Informality in International Lawmaking 

The climate regime, like many other international environmental 
regimes, is characterized by a form of lawmaking that departs from 
the traditional idea of treaty-based lawmaking. Under modern 
international environmental regimes, lawmaking does not stop when 
the treaty text is agreed upon, but continues through the decision-
making bodies constituted by those treaties (e.g., the UNFCCC 
COP).85 

The consequence of this novel form of international 
lawmaking is that the ‘trigger’ of a regime interaction could take the 
form of a treaty body decision rather than the treaty itself. As I 
showed in Chapter 4, the potential conflict between the climate and 
biodiversity regimes on forest carbon sinks originated in the decisions 
made by the climate COP.86 Yet legal techniques are primarily 
concerned with conflicts stemming from treaties as such. This focus is 
in line with discussions on the subject of conflicts in international 
law, which have centred on treaties as the source of conflict. For 
instance, Jenks’ classic definition states that a “conflict in the strict 
sense of direct incompatibility arises only where a party to the two 
treaties cannot simultaneously comply with its obligations under both 

treaties”.87 In addition, various legal techniques to avoid or resolve 
conflicts are based on, or linked to, the law of treaties. Later 
definitions of ‘conflicts of norms’ are broader but, as noted in Chapter 
2, even such definitions may be insufficient to cover the various kinds 
of incompatibilities that may appear in international environmental 
law. Consequently, there is an intellectual blind spot: the question of 
how to deal with cases where the texts of two treaties are perfectly 
compatible, but subsequent rule development under one of the treaties 
leads to a conflict is largely ignored. 

                                                 
85  Hey 2001. 
86  Van Asselt 2012b. 
87  Jenks 1953: 426 (emphases added). 
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This observation necessitates an examination of the legal 
status of the decisions of treaty bodies of multilateral environmental 
agreements: to what extent do such decisions constitute international 
lawmaking in a traditional sense? As noted in Chapter 2, this question 
has been the subject of a general debate among international 
lawyers.88 The main message emerging from this debate is that the 
legal status of COP decisions depends on the underlying treaty 
provisions upon which they are based, as well as on the wording of 
the decisions.89 If there is an explicit authorization in the treaty, such 
decisions could be considered to be legally binding. However, such 
authorizations are rare,90 and cannot be found in the climate treaties. 
For instance, COP/MOP decisions on the details of the Kyoto 
Protocol’s flexibility mechanisms, such as the use of forestry projects 
in the CDM, are not covered by an explicit authorization rendering 
them binding law.91 Moreover, even if it there would be close 
linkages between COP decisions and underlying treaty provisions, 
this does not mean that the decisions themselves are subject to the law 
of treaties.92 

In addition to treaty body decisions, Chapter 2 highlighted 
how regime interactions could involve soft law. Chapter 3 added 
empirical insights of interactions between hard and soft law in global 
climate governance, and showed that such interactions matter, as well 
as how. However, like interactions triggered by treaty body decisions, 
the legal techniques discussed in Chapter 2 are largely irrelevant in 
addressing soft law-hard law interactions that involve one (or more) 

                                                 
88  Churchill and Ulfstein 2000; Röben 2000; Brunnée 2002; 2005; Handl 2005; 

Wiersema 2009. 
89  Röben 2000: 373-374. 
90  One example of such an explicit authorization can be found in Article 2.9 of the 

Montreal Protocol on ozone-depleting substances, which suggests that the 
decisions adopted under it “shall be binding on all Parties”. See Art. 2.9(d) 
Montreal Protocol. 

91  Brunnée 2002: 24. 
92  Wiersema 2009: 247. 
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non-treaty based regimes, as there will not be a normative conflict in 
the narrow legal sense. In interpreting treaties, states are of course 
free to take into account any soft law agreements they have entered 
into,93 but there is no legal obligation to do so. 

The increasing relevance of treaty body decisions as well as 
soft law in international (environmental) lawmaking hence limits the 
usefulness of conflict resolution techniques. This does not mean that 
any interactions arising from such decisions cannot be dealt with, but 
rather points to the need to think about alternative means to manage 
them, including institutional coordination. 

Normative Hierarchy and Synergies 

While it can be argued that even the wide legal definitions of 
‘conflict’ between norms are insufficient in that they do not cover all 
types of conflict, it should be asked: insufficient for what purpose? In 
this regard, it is illustrative to cite one of Vranes’ main objections 
against a narrow definition of normative conflict: “The problematic 
consequence (...) is that conflicts maxims such as the lex posterior 
principle cannot come into play (...)”.94 In other words, it is important 
to establish that there is a conflict if one wishes to apply techniques 
through which one of the norms would prevail. This argument is thus 
based on an assumption that one of the norms should prevail, or that 
the existence of conflicting norms in a particular situation is 
undesirable. This assumption can be driven by a need to provide legal 
certainty about which norms apply to a particular situation. In 
addition, the assumption that normative hierarchy is desirable can also 
be explained through the “structural bias” of actors belonging to a 
specific regime. Put simply, from an environmental perspective, 
environmental norms should trump trade norms.95 From the trade 

                                                 
93  Cf. Matz-Lück 2012: 217. 
94  Vranes 2009: 19. 
95  Koskenniemi 2005: 607; Khrebtukova 2008: 67-71. 
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perspective, trade norms should naturally prevail.96 However, this 
assumption can be criticized on two important counts. 

First, viewing inter-regime conflicts as conflicts of norms is 
not necessarily the best characterization. This is why Chapter 2 drew 
attention to broader ‘policy conflicts’. It is helpful to consider the 
distinction by Ralf Michaels and Joost Pauwelyn between conflicting 
norms and conflicting legal systems in this regard.97 In case of the 
former, norms are considered to be part of the same system, which 
makes it possible – in theory – to apply conflict resolution rules like 
lex specialis or lex posterior. However, inter-regime conflicts may 
actually have more in common with conflicts between different legal 
systems, for which “it becomes difficult to devise a neutral 
perspective from which neutral conflict solutions could be 
formulated”.98 There may be prima facie objective criteria for 
determining a hierarchy between regimes, such as the number of 
states party to a treaty or the nature of treaty obligations, but none of 
these criteria provide a foolproof foundation for a normative 
hierarchy.99 For instance, a high number of state parties could be 
explained either by the importance of the subject matter of a treaty, 
but could equally be explained by shallow commitments contained in 
such a treaty. Similarly, the real “higher aims” of a treaty are vis-à-vis 
other treaties are difficult to locate and to objectively verify.100 In 
other words, there is arguably no objective way in which to determine 
which norm should prevail (see also Chapter 7). 

Second, pursuing a normative hierarchy distracts from the idea 
that different treaties may pursue similar or overlapping objectives 
and may actually lead to mutually supportive outcomes. This 
observation is especially pertinent in the case of conflict between two 
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97  Michaels and Pauwelyn 2011. 
98  Michaels and Pauwelyn 2011: 36. 
99  Ghouri 2012. 
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regimes within the same policy domain, such as two international 
environmental regimes. The blind quest for normative hierarchy using 
legal techniques can lead to a sense of despair among lawyers 
studying regime interactions in similar policy domains. Pontecorvo, 
for example, concludes in the case of the climate and biodiversity 
treaties that “there seems to be no way to establish a hierarchical 
order among the treaties involved in the conflict, neither according to 
their content nor according to their purpose”.101 Conflict resolution 
rules such as lex posterior or lex specialis provide the lawyer with a 
seemingly objective standard – reflecting the will of states – to 
determine which norm prevails. However, states may not necessarily 
want one of the treaties’ norms prevail at the expense of another if 
there are potential synergies to be captured. 

Such reasoning leads Wolfrum and Matz to argue for a “forum 
for a common decision-making process” to pursue the harmonization 
of environmental treaties.102 However, answering the forum question 
does not answer the question what should guide the harmonization of 
two divergent treaties in such a way that the decision-making process 
is indeed ‘common’. In other words, which objectives, principles or 
norms could guide decision making in such a way that it contributes 
to the objectives of both the interacting regimes? 

There is a strong argument for using the concept of 
‘sustainable development’ as an overarching objective for 
international environmental law and governance, and perhaps even 
international law more generally.103 Christina Voigt, for example, 
argues that “[t]he classification of sustainable development as a 
general principle of law is legitimized by its widespread use in many 
national legal systems and in international law, and the jurisprudence 
of international courts and tribunals”.104 One could argue, however, 
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that the generality of this concept as well as uncertainty about its 
precise contents or legal status reduce its usefulness.105 Vaughan 
Lowe, while criticizing the argument that sustainable development 
has become a binding norm of international law, also sees potential 
for the concept to address the relationship between different norms. 
He argues that it constitutes “a meta-principle, acting upon other legal 
rules and principles – a legal concept exercising a kind of interstitial 
normativity, pushing and pulling the boundaries of true primary 
norms when they threaten to overlap or conflict with each other”.106 
However, the risk is that such a concept simply becomes a new 
“platform (…) through which experts representing the respective 
regimes may wage their struggle for influence”,107 rather than 
providing guidance for how to resolve conflicts. 

Even if one does not accept that there are such all-
encompassing objectives, principles or norms, or if one posits that 
their identification is impossible, the main point still holds true: legal 
techniques aimed at resolving normative conflict through normative 
hierarchy have overshadowed the idea that norms may also reinforce 
each other. The ILC Study Group Report has not completely ignored 
this critique. In its discussion of conflict clauses in international 
environmental law, the report acknowledges that in some cases it is 
necessary to use a clause that avoids “a straightforward priority and 
instead seeks to coordinate the simultaneous application of the two 
treaties as far as possible”.108 In particular, when treaties “share a 
similar object and purpose or carry a parallel ‘ethos’”, clauses aimed 
at mutual supportiveness are considered useful.109 This is arguably the 
case for international environmental treaties (such as the climate and 
biodiversity treaties), and is in line with the suggestion to formulate 
                                                 
105  For a discussion of the concept of sustainable development in international law, 
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interaction clauses outlined above. The ILC then moves on to state 
that: 
 

it cannot be assumed a priori that a similar readiness exists as 
between parties to treaties across regimes, treaties that seek to 
achieve physically incompatible solutions, or are inspired by very 
different (perhaps opposite) objectives in situations experienced as 
zero-sum games. In such cases, at the end of the day, one treaty 
must be preferred over the other.110 

 
It can be questioned whether such cases exist in the area of 

global climate governance. The cases discussed in the previous 
chapters only highlighted one potential normative conflict – the 
adoption of multilateral or unilateral climate-related trade measures 
that would violate WTO law. Under the ILC’s view, if such a conflict 
were to materialize, it would be necessary to set aside one of the 
conflicting norms through “regime-independent dispute-
settlement”.111 My first response would be that it is rather unlikely for 
cases involving the climate, biodiversity and trade regimes to be 
brought before such regime-independent dispute settlement (e.g., the 
International Court of Justice or the Permanent Court of Arbitration). 
More importantly, if one accepts that the climate regime and related 
regimes are actually pursuing common goals, this whole quest for 
normative hierarchy becomes futile. The assumption of common 
goals may be more pertinent for international ‘environmental’ 
regimes, but it may also be possible to identify common goals in the 
case of the overlapping international environmental and economic 
regimes. The potential synergies identified in Chapter 5 at least show 
that there are clear ways in which the two regimes can be mutually 
supportive. 
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6.3.3 Institutional Coordination: Opportunities 

This section focuses on some of the opportunities for interaction 
management through the various ways of institutional coordination 
highlighted in Chapter 2. It discusses, in turn, the potential of treaty 
bureaucracies and of decision-making bodies to manage regime 
interactions. 

Bureaucracies 

For constantly evolving regimes, bureaucracies can play an important 
role.112 This role could also extend to interaction management. In 
most international environmental regimes, liaising with other 
secretariats is a task assigned to a treaty secretariat. This is also the 
case for the UNFCCC secretariat113 and the CBD secretariat.114 
Although cooperation is not explicitly included in the mandate of the 
WTO secretariat, it has liaised with other secretariats in practice. 

As outlined in Chapter 2, the influence of secretariats in 
interaction management could be characterized as ‘cognitive’, 
‘normative’ and ‘executive’. The previous chapters show that in 
interaction management in global climate governance, cognitive 
influence can be discerned to some extent (corresponding to 
Oberthür’s ‘enabling’ mode of interaction management115). 

Institutional coordination between the climate secretariat and 
other bureaucracies has mainly concerned observership, mutual 
attendance at meetings, scientific cooperation, and information 
exchange, but these activities provide an important contribution to 
raising awareness about the existence of interactions, as well as their 
(potential) consequences. 
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The active role adopted by the CBD secretariat in raising 
awareness of the climate-biodiversity overlap, and the potential 
consequences for biodiversity protection of implementing climate 
measures highlights the cognitive influence of bureaucracies in 
interaction management. While the secretariat received instructions 
for cooperation from the CBD COP, it also played an important 
informal role, as discussed in Chapter 4.116 Whether the actions of the 
CBD secretariat extend to ‘normative influence’ remains unclear. 
While CBD COP decisions on climate change build on the 
preparatory work by the secretariat, it cannot be ascertained whether 
these decisions were directly influenced by this work. 

The formation of the Joint Liaison Group, comprising the 
secretariats of the CBD, the UNFCCC and the UN Convention to 
Combat Desertification, is another interesting development, as it 
highlights the importance of information exchange and coordination 
between the administrative bodies of the different regimes.117 
Moreover, should parties decide so, it provides a potential forum for 
implementing measures that capture synergies between the three Rio 
Conventions. However, as Chapter 4 showed, this potential remains 
unfulfilled. 

The WTO secretariat, although not as proactive as the CBD 
secretariat, has also sought to exert cognitive influence by becoming 
active in enhancing the transparency of the WTO activities related to 
climate change,118 for instance through the organization of events at 
COPs and the publication of reports on the linkages between trade 
and climate change.119 And while institutional coordination between 
the climate secretariat and the APP was practically non-existent, 
Chapter 3 also showed that the secretariat has cooperated with other 
organizations in the area of clean technology cooperation. 
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There are opportunities for enhancing the role of the 
secretariats in promoting synergies between different regimes. For 
instance, the tool of Memoranda of Cooperation – widely used, for 
instance, by the biodiversity secretariat – has not been used by the 
climate secretariat. As noted in Chapter 2, secretariats arguably have 
‘implied powers’ to conclude such memoranda with respect to 
overlapping issues that are of clear importance to the effective 
implementation of the treaty. Such written agreements could 
formalize existing informal practices, thereby keeping the relationship 
with other regimes permanently on the agenda of treaty bodies. 
However, it can be questioned whether formalizing cooperation per se 
would result in synergies at the operational level. Indeed, one of the 
advantages of the secretariats’ activities is that they avoid the 
cumbersome political decision-making processes of the COPs and 
thereby provide a valuable informal and flexible way of integrating 
environmental regimes. 

Still, there may be advantages in formalizing coordination in 
some instances. Chapter 3 highlighted various reasons why 
formalized coordination may be sensible in the case of the UNFCCC 
and minilateral initiatives. These reasons can be traced back to the 
closely related objectives of these institutions. Formalizing 
coordination could in such cases help avoiding inefficiencies (in the 
form of duplication of work), and clarify that the institutions are 
meant to complement – rather than undermine – each other. 

Decision-making Bodies 

While bureaucracies may thus play an important role in raising 
awareness of interactions and their consequences, they do not have 
any decision-making authority. However, the decision-making bodies 
of international regimes are also often instructed by treaties to 
cooperate with other bodies. In the context of this thesis, this includes 
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the climate treaty bodies,120 the CBD COP,121 as well as the General 
Council of the WTO.122 These mandates form the basis for the 
cooperation between the secretariats mentioned above, but also 
provide ample scope for the decision-making bodies themselves to 
engage in institutional coordination. 

Not every decision-making body is equally active, however. In 
particular, the UNFCCC COP has been mostly silent about its 
relationships with other regimes. As noted in Chapter 4, only one 
COP decision was adopted on institutional cooperation, employing 
rather general and hortatory language.123 In contrast, decision-making 
bodies of other international environmental regimes have sought to 
manage the interactions with the climate regime. Chapter 4 provided 
an indication of the wide range of decisions adopted by the CBD COP 
related to climate change and biodiversity.124 While these decisions 
have been important for raising awareness of the interactions, and 
have led to highlighting biodiversity concerns in UNFCCC 
decisions,125 they have not necessarily resulted in stronger references 
to biodiversity protection in the climate regime’s decisions. More 
examples exist beyond the cases examined in this thesis. For instance, 
the parties to the Montreal Protocol have been engaged in improving 
the relationship with the climate regime, most importantly by 
adopting a decision in 2007 that significantly accelerated the phasing 
out of the consumption and production of hydrochlorofluorocarbons, 
a potent greenhouse gas that also served as substitute for ozone 
depleting substances. A similar decision to limit the use of another 
substitute with global warming potential, hydrofluorocarbons, has 
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been proposed by parties to the Montreal Protocol, but is still opposed 
by others. 126 

While institutional coordination on climate-related overlaps 
between regimes thus mainly takes place unilaterally – initiated by 
several proactive decision-making bodies – enhanced institutional 
coordination could take place in a “more ambitious form of 
comprising joint planning of programmes or even the coordination of 
substantive decision-making or implementation activities”.127 
Examples of such enhanced coordination already exist in international 
environmental law and governance, for instance, in biodiversity 
protection, fisheries management and chemical substances.128 In the 
latter case, it was even possible to hold a joint session of the decision-
making bodies of three different multilateral environmental 
agreements. Although extending this type of institutional coordination 
to the climate regime may sound attractive in theory, there are 
limitations to what is possible and desirable, as will be discussed in 
the next section. 

6.3.4 Institutional Coordination: Limitations 

While institutional coordination provides an important complement to 
legal techniques in managing regime interactions, it also faces 
important obstacles. With respect to coordination between 
bureaucracies, the mandates for coordination and cooperation are 
often unclear and/or restricted. More generally, the involvement of 
treaty bodies in interaction management raises questions about their 
legitimacy and accountability. 

Unclear and Restricted Mandates 

Although institutional coordination between the climate regime and 
other regimes is intensifying, its effects are as of yet uncertain. 
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Institutional coordination can create mutual awareness, and build 
capacity at various levels, but it is often also plagued by rhetoric 
about the ‘mutual supportiveness’ of different treaties, and devoid of 
practical suggestions. One of the underlying reasons is that 
institutional coordination is challenging because of unclear or 
restricted mandates. 

Secretariats initiating cooperation with other bodies usually 
act upon a decision by the COP, thereby interpreting the mandate 
provided in such a decision. While it may seem “commonsensical that 
a secretariat would not engage in activities against the will of its 
member states”, it is not always easy for bureaucracies to ascertain 
what the ‘will of the parties’ is. In other words, secretariats do not 
always have a clear legal authority regarding the extent and contents 
of institutional coordination.129 This may constrain or enable them. 
Parties will tend to interpret the secretariats’ mandates restrictively, 
and secretariats will need to walk on eggshells when engaging in 
activities with other international actors. This is the case especially 
for the climate secretariat, which has been said to be “living in a 
straitjacket” imposed by the parties.130 Also the activities of the WTO 
secretariat are closely scrutinized, as the reaction to the WTO-UNEP 
report on trade and climate change illustrated (see Chapter 5). 
However, other secretariats have taken a more proactive stance by 
adopting a wide interpretation of their mandate. As shown in Chapter 
4, the CBD secretariat has made use of the limited space provided to 
it by the COP to ‘market’ the linkages between climate change and 
biodiversity, partly due to a very active Executive Secretary.131 

Cooperation between secretariats is even more difficult if their 
respective mandates differ in their scope. In the case of the climate-
biodiversity overlap, this was exemplified by participants in the Joint 
Liaison Group, which noted how the various Rio Conventions 
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provided different signals to their bureaucracies, making it uncertain 
to which extent the forum could actually fulfil its mandate.132 

Legitimacy and Accountability 

The mandate for cooperation – and how it is interpreted – will for an 
important part depend on parties’ willingness to construct linkages 
with other regimes. This brings us to one of the core challenges to 
enhancing institutional coordination: the risk that states “may be 
unwillingly drawn into regimes that they are not party to or affiliated 
with, and implicitly become subject to obligations under those 
regimes, by virtue of cooperative arrangement”.133 

Any effort by actors in one regime to influence the normative 
development in another will likely be limited by the extent to which 
memberships are congruent. Chapter 4 highlighted this constraint for 
the climate-biodiversity overlap by emphasizing how the United 
States – a party to the UNFCCC, but not the CBD – has responded to 
building bridges to the CBD. But even when membership is largely 
overlapping – or, at the very least, the most powerful states are party 
to both the interacting regimes – there may be resistance to the idea of 
cooperation between bureaucracies.134 

More generally, cooperation between the bodies of two 
different regimes gives rise to concerns about legitimacy and 
accountability.135 If one adopts a more traditional legal perspective 
emphasizing state consent (and state sovereignty) in international 
lawmaking, it is difficult to see where the legitimacy of enhanced 
institutional coordination stems from, particularly in the case of 
incongruent memberships. A distinction should be made between 
situations in which institutional coordination takes places through 
bureaucracies and situations in which decision-making bodies are 
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involved. States are not directly involved in the former, and thus 
cannot give their direct consent to institutional coordination whereas 
in the latter case they do have a say. The differences can be subtle. 
For example, if the UNFCCC secretariat drew upon the CBD 
secretariat to inform the definition of biodiversity safeguards, this 
could be regarded as the body overstepping its regime boundaries. By 
contrast, if the UNFCCC COP requested the CBD to become 
involved in defining safeguards it would be more readily apparent that 
states had consented to institutional coordination.136 

Concerns about legitimacy and accountability can be related 
back to the “structural bias” of each regime.137 If such a bias is indeed 
present, it is questionable whether institutional coordination can take 
place in a fashion that gives equal weight to the norms of each 
regime, particularly if institutional coordination involves a ‘stronger’ 
and a ‘weaker’ regime. In such cases, institutional coordination could 
result in the prioritization of one regime over another, meaning that 
coordination “may become dominated by procedures, principles and 
concepts that are prevalent within one regime at the expense of 
[others]”.138 Another matter is whether the norms of each regime 
should be given equal weight. Also in this case, Margaret Young 
argues that bodies seeking to cooperate with other regimes should 
“scrutinise and review the ‘sources’ of external regimes”,139 in a 
similar way that dispute settlement bodies should examine the origins 
of extraneous norms they may use. This scrutiny can focus on how 
procedural aspects, such as transparency and participation have been 
respected in the other regime.140 This means, for instance, that if the 
development of the other regime is characterized by a multilateral 
process that is conducted in an open and transparent fashion, norms 
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developed under that regime would carry more weight than ones 
developed under a minilateral process closed to observers. This 
approach does not rely primarily on formal state consent but rather 
emphasizes consensus. Its appeal is that it can simultaneously make 
institutional coordination feasible and accountable, and thereby can 
avoid the risk of ‘managerialism’. 

6.3.5 Collective Interaction Management in Global Climate 

Governance 

Having provided this overview of the opportunities and limitations of 
legal techniques and institutional coordination as a means of 
managing regime interactions in global climate governance, let us 
return to the question, raised in Chapter 1, of how these types of 
collective interaction management compare. 

In terms of the consequences of interactions, legal techniques 
are arguably more relevant for interactions that involve or may 
involve normative conflicts. As noted in Section 6.3.2, the usefulness 
of legal techniques based on the law of treaties to address regime 
interactions involving soft law or triggered by treaty body decisions is 
very limited. Ideally, conflict resolution techniques could resolve 
normative regime conflicts by using a higher standard for identifying 
which norm should prevail. However, this chapter has indicated that it 
is hard to point to any normative conflict as a result of regime 
interactions in global climate governance in the first place. Moreover, 
even if such a normative conflict is identified, it is not necessarily 
desirable that one norm prevails over another. Legal techniques aimed 
at conflict avoidance circumvent some of these pitfalls, drawing 
attention in particular to the potential of harmonious treaty 
interpretation and carefully drafted interaction clauses. 

In addition, legal techniques are more prominent when 
interaction management takes place through dispute settlement. 
Looking back at the previous chapters, such a situation is most likely 
in the case of a conflict between international environmental regimes 
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and international economic regimes. Interactions that involve the 
climate regime and another regime in the same or a closely related 
policy domain are unlikely to be addressed before a dispute settlement 
mechanism. Not only is it unclear where a potential conflict involving 
the climate regime and, for instance, the biodiversity regime would be 
adjudicated in the absence of an international environmental court, the 
adversarial nature of litigation is also unlikely to attract much support 
of parties in both regimes and is generally ill-suited for international 
environmental disputes.141 Of course, applying legal techniques such 
as harmonious treaty interpretation is not the sole prerogative of 
international adjudicators. However, it is clear that any balancing act 
undertaken, for instance, by the WTO Appellate Body will be more in 
the spotlight than the decisions of government officials in individual 
countries. 

The prominence of legal techniques in dispute settlement does 
not necessarily mean that in such cases legal techniques will also be 
more successful or effective in managing interactions. This all 
depends on how the international adjudicator decides to apply the 
techniques. As Kati Kulovesi shows, while the WTO dispute 
settlement bodies have applied legal techniques to manage 
interactions with international environmental law, they have done so 
arbitrarily (see Chapter 5).142 Following the suggestions by the ILC 
and Margaret Young, there is potential for adjudicators linked to 
individual regimes, such as the WTO, to reach out to other areas of 
international law by scrutinizing the origins – and, hence, the 
legitimacy and accountability – of extraneous rules before taking 
them into account. 

There are some indications of which factors could make 
institutional coordination successful. First, Chapter 3 argued that 
formalized coordination would ensure a better division of labour 
between the climate regime and minilateral clean technology 
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agreements that could lead to efficiency gains. Second, Chapter 4 
highlighted the potential benefits of more structural coordination in 
international environmental law and governance by discussing 
options for further integration of the UNFCCC and the CBD (and the 
Rio Conventions more generally). Similarly, Chapter 5 argued that 
more structural coordination (in the form of a more permanent 
institutional dialogue) could help build trust and prevent the adoption 
of discriminatory trade measures. A structural form of coordination 
could help ensure that one of the likely conditions of successful 
interaction management, shared knowledge and understanding,143 is 
fulfilled (see Chapter 2). Third, Chapter 4 indicated that enhanced 

clarity of the legal mandate for bureaucracies could assist secretariats 
in cooperating with other bureaucracies and international 
organizations, which could also help to enhance a shared 
understanding of the regime interactions. Fourth, the discussion above 
on the opportunities and limitations for institutional coordination 
suggests that coordination involving the decision-making bodies 
rather than bureaucracies is likely to be more effective, as it would 
most likely address the concern that states do not enter into 
obligations through the backdoor. Finally, although not directly 
flowing from the case studies, it could be speculated that joint 

institutional coordination (i.e., coordination involving treaty bodies 
from both interacting regimes) is likely to be more successful in 
managing the consequences of regime interactions. Even though the 
CBD’s treaty bodies have been very active in highlighting the 
climate-biodiversity overlap, this activity has found its way only to a 
limited extent in the outputs of the UN climate regime. It is unclear, 
however, whether this would have changed if the UNFCCC’s treaty 
bodies would have engaged more with the CBD. 

It is not certain that coordination efforts meeting the 
abovementioned criteria would necessarily lead to better outcomes. 
Formalizing institutional coordination, as noted earlier, risks a return 
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to a politically cumbersome decision-making process. And while 
some structure may be necessary to ensure continuity of institutional 
coordination, the creation of a permanent body as such does not 
necessarily lead to better shared understandings of regime interactions 
and ways of addressing them. Moreover, given the “formidable 
counterforces”144 against more structural forms of institutional 
coordination, it is doubtful whether this option is at all politically 
feasible. The existence of a clear legal mandate is also not always 
enough for dealing with interactions if this mandate restricts rather 
than enables the treaty bodies. Finally, activities involving secretariats 
often result in more practical recommendations to address interactions 
than do the decisions produced by intergovernmental bodies. 

Institutional coordination may also be more difficult in cases 
of intentionally triggered interaction resulting in a conflict.145 As Oran 
Young, argues, it may be the case that “the relevant players are likely 
to expend their time and energy devising ways to assert or enhance 
the dominance of their preferred approach to governance over the 
system(s) that others prefer”.146 In the early stages of the APP, it 
would have indeed been hard to imagine that the US and Australia 
would be interested in formally coordinating their activities with the 
UN climate regime, seeing how the initiative was established with a 
view to showcasing a different model for international climate policy. 
This barrier to interaction management is related to what Oberthür 
and Stokke term ‘political saliency’:147 if there is no political 
willingness to manage the outcome of regime interactions, interaction 
management is less likely to be successful. 
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6.3.6 Autonomous Interaction Management in Global Climate 

Governance 

The various chapters showed that there are several options available 
to manage regime interactions in global climate governance that do 
not involve resorting to legal techniques or institutional coordination 
(or, more broadly: options that do not involve collective interaction 
management). In some ways, it may even be argued that autonomous 
interaction management forms the primary means of interaction 
management in practice, as it seems to be less plagued by the 
limitations of legal techniques and institutional coordination outlined 
above. Chapter 3 first showed how Japan sought to manage its 
overlapping commitments to the APP and the Kyoto Protocol by 
adopting an ambivalent position towards the Partnership. Chapter 4 
then highlighted the potential of enhancing the biodiversity benefits 
of forest carbon mitigation activities in the implementation phases by 
both state and non-state actors. Chapter 5, lastly, showed that in the 
absence of institutional coordination on border adjustment measures, 
it would still be possible to design the measures in a way that would 
respect the provisions of the climate treaties and the WTO 
agreements. 

But do these autonomous efforts render legal techniques and 
institutional coordination futile? The short answer is ‘no’. First, any 
autonomous interaction management by states party to the interacting 
treaties already implicitly uses the technique of interpretation. By 
adopting certain measures with a view to implementing the climate 
and biodiversity treaties simultaneously, parties – assuming they act 
in good faith and in line with the principle of pacta sunt servanda

148 – 
are interpreting the margin of discretion they have under both 
agreements. This re-emphasizes the importance of interpretation, and 
also underlines once again that interpretation is not only the task of 
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judicial bodies but takes place on a regular basis by government 
officials and legal advisers.149 

Second, autonomous management alone does not resolve 
underlying systemic tensions, and does not necessarily result in 
enhancing the effectiveness of both regimes simultaneously. As 
Oberthür argues, “[a]utonomous interplay management is least 
conducive for efforts aimed at systematically and structurally 
improving inter-institutional influence in [international environmental 
governance]’.150 Ingrid Visseren-Hamakers and colleagues similarly 
conclude that the public-private partnerships they examined in the 
area of climate-biodiversity linkages “have not prompted larger-scale 
structural improvements of existing negative and/or neutral influences 
between the climate change and biodiversity governance systems”.151 
In other words, autonomous management efforts do not address the 
relationship between different treaties in the long term. 

Notwithstanding these critical remarks, autonomous 
interaction management can provide invaluable experiences that 
could help determine how two regimes could co-exist in their 
implementation phase. The question is how such experiences 
undertaken by governmental and non-governmental actors could be 
integrated with intergovernmental efforts, and thus provide a 
foundation for mutually supportive regimes in the cases where no 
structural solutions are readily available. 

6.4 Conclusions 

This chapter has sought to provide a crosscutting overview of the 
variety of regime interactions in global climate governance, as well as 
insights into the usefulness of different types of interaction 
management. 
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Before moving on to the conclusions, a few methodological 
observations are in place at this stage. First, the chapter (as well as the 
thesis) distinguishes between actual and potential conflicts and 
synergies. While this distinction may be useful in theory, guiding 
attention to which conflicts or synergies may already exist and which 
may be more important in the future, it is not always clear in practice. 
For instance, I argued that the policy conflict between the climate and 
trade regime already exists because the objectives of the two regimes 
are conflicting. However, given their broad nature, the conflicting 
objectives may also form the basis for further (potential) conflicts in 
the future, for instance, specific measures adopted by parties to the 
climate regime that would violate the trade law disciplines. It is 
difficult to single out – through the process of causal mechanisms – 
the individual interactions, and to separate actual from potential 
outcomes. Second, interaction management – again, in theory – 
provides a way of dealing with the outcomes of regime interactions 
by reflecting on, and acting upon the interactions. But, as Stokke and 
Oberthür note, interaction management may “occur in anticipation of 
[the effects of interaction], thereby co-constituting the original 
interaction”.152 In such cases, it is also not always clear where the 
interaction ends and where management begins. 

Keeping this caveat in mind, this chapter has discussed 
various types of regime interactions in global climate governance. 
With respect to the object of interaction, the chapter has shown how 
the case studies presented in Chapters 3 and 4 support the argument to 
extend the analysis of regime interactions involving soft law 
arrangements. Regarding the causal mechanisms of interactions, it has 
made clear how the three main causal mechanisms identified by 
Oberthür and Gehring could all be identified in the case studies 
examined in this thesis. Furthermore, it has highlighted that the case 
of the APP provided some evidence of intentionally triggered regime 

                                                 
152  Stokke and Oberthür 2011: 7. 
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interactions, while noting that in general intentionality is difficult to 
establish empirically. 

Turning to the consequences of regime interactions in global 
climate governance, it is notable that, arguably in line with the 
‘presumption against conflict’,153 none of the cases examined in this 
thesis constitute an outright normative conflict. Only the case of the 
climate-trade overlap shows that there is a potential normative 
conflict, but this depends on further developments in the climate 
regime and/or actions by individual (or groups of) countries. Policy 
conflicts, which subsume various tensions that are not captured by the 
narrow legal definition, have been more prevalent in the three cases. 
These policy conflicts were based on diverging objectives, the use of 
different principles and concepts, and opposing economic incentives. 
At the same time, various actual and potential synergies between the 
UN climate regime and other regimes could also be observed. These 
were based on shared principles and concepts, shared supporting 
measures, common economic incentives, and the potential for 
streamlined monitoring and reporting. Cases of inter-institutional 
learning have not been identified. While this may still occur in the 
case of minilateral clean technology agreements, the outcomes of 
such learning are hard to predict. Table 6.3 provides an overview of 
the findings concerning the types and consequences of regime 
interactions studied in this thesis.  

                                                 
153  Pauwelyn 2003a: 240-244. 
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Table 6.3 Types and consequences of regime interactions. 

 
 UN climate 

regime and 

minilateral clean 

technology 

agreements 

UN climate 

regime and CBD 

UN climate 

regime and WTO 

Object of 

interaction 

Hard law/soft law Hard law/hard law 
(soft law) 

Hard law/hard law 

 

 

Causal 

mechanism of 

interaction 

- Cognitive 
interaction 
- Interaction 
through 
commitment 
- Behavioural 
interaction 

- Behavioural 
interaction 

- Behavioural 
interaction 
- Interaction 
through 
commitment 

Intentionality of 

interaction 

(Partly) 
intentional 

Unintentional Unintentional 

 

 

Consequences of 

interaction 

- Actual and 
potential policy 
conflict 
- Actual and 
potential synergy 

- Actual and 
potential policy 
conflict 
- Actual and 
potential synergy 

- Potential 
normative conflict 
and actual policy 
conflict 

 
The chapter then moved on to point out that many of the 

tensions involving the climate regime cannot be adequately be 
captured by traditional legal definitions of conflict. In particular, 
interactions involving soft law or treaty body decisions are unlikely to 
be resolved by means of the law of treaties. This limits the usefulness 
of many techniques discussed in detail by the ILC. Furthermore, the 
chapter has questioned whether applying such techniques – leading to 
a normative hierarchy – is desirable at all, especially in the case of 
conflicts between two regimes in the same policy domain, such as two 
international environmental regimes. Moreover, it is unclear whether 
any overarching objectives, which could guide a decision on 
normative hierarchy, even can be said to exist. 
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Institutional coordination can complement the formal legal 
techniques for managing regime interactions in global climate 
governance. The chapter has discussed how various administrative 
and decision-making bodies in climate-related regimes have started to 
address overlapping issues, with a view to addressing conflicts and 
maximizing synergies. However, it is clear that there are also 
limitations as to what can be achieved through such means. 
Secretariats’ mandates are not always clearly defined, and to avoid a 
rebuke by parties, secretariats will tend to stay away from intruding 
too much into the decision-making process through external 
cooperation with other institutions. This question is linked with more 
general concerns about the legitimacy and accountability of 
institutional coordination. These concerns are to some extent based on 
traditional notions of state consent, but they point to the real risk that 
actors in one regime are sidelined through the use of norms borrowed 
from another. 

Finally, the chapter has argued that autonomous interaction 
management may be useful in the absence of higher levels of 
interaction management. However, autonomous interaction 
management by states is actually not that different from harmonious 
treaty interpretation. Furthermore, autonomous interaction 
management as such does not address the overall relationship 
between two regimes. 
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Chapter 7 

 

Conclusions and Recommendations 

[I]nterplay management often helps to ameliorate problems that 

many authors have associated with institutional interaction: 

fragmented and contested knowledge on overlapping issues (...), 

duplication of effort (...), and normative ambiguity due to 

conflicting commitments under separate institutions (...).
1 

 

Managerialism is not a solution. It is a problem.
2 

 
As a ‘super wicked’ problem with a causal chain marked by 
complexity and uncertainty, it is impossible to govern all facets of 
climate change through a single international regime. To be effective, 
the international climate regime will need to take into account the 
potential of a variety of international regimes to either mitigate or 
exacerbate the problem, while at the same time also considering its 
own impacts on other regimes. Global climate governance is thus 
inevitably fragmented. The consequences of such fragmentation, 
however, are not necessarily duplication of work, regulatory chaos 
and uncertainty, or the prioritization of one policy field over another, 
as has been feared by international lawyers. Crucially, this thesis 

                                                 
1  Oberthür and Stokke 2011a: 315. 
2  Koskenniemi 2012: 324. 
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shows that the implications of the fragmentation of global climate 
governance ultimately depend on how this is managed. 

In this chapter, I will return to the central research question 
posed in the first chapter: What are the consequences of regime 

interactions between climate change-related regimes, and how can 

interaction management address conflicts and enhance synergies 

between them? In addressing this question, the chapter seeks to 
explore the middle ground between the views of interaction 
management optimists, such as Sebastian Oberthür and Olav Schram 
Stokke, and sceptics like Martti Koskenniemi, who hold opposing 
views on whether interaction management can work in the first place. 

The chapter starts by summarizing the main findings related to 
the core research questions of consequences and management of 
regime interactions (Section 7.1). It then outlines the main policy 
implications that emerge from this study for global climate 
governance (Section 7.2). Lastly, it reflects on the theories and 
concepts used in this thesis with a view to identifying areas for further 
academic inquiry (Section 7.3). 

7.1 Conclusions 

7.1.1 Consequences of Regime Interactions 

The first part of the central research question draws attention to the 
consequences of regime interactions. As Chapter 2 discussed, the 
debate on the fragmentation of international law and governance has 
highlighted various promises and pitfalls of fragmentation at the 
international level. This thesis has sought to go beyond these largely 
academic discussions by examining the specific consequences of 
regime interactions in the area of global climate governance. 

Chapter 2 operationalized this part of the central research 
question by first introducing a typology of consequences of regime 
interactions. This typology added two important nuances to the 
familiar and relatively straightforward distinction between ‘conflicts’ 
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and ‘synergies’. First, it showed that for conflicts it is useful to 
distinguish between a narrow legalistic definition of ‘normative 
conflicts’ and a broader definition of ‘policy conflicts’. This 
distinction captures the fact that from an international lawyer’s point 
of view not all tensions between regimes should be regarded as 
‘conflicts’, while at the same time conceding that those broader 
tensions also deserve attention. Second, it posited that some 
consequences of regime interactions may have already manifested 
themselves – i.e., they are ‘actual’ – whereas in other cases 
consequences may have not yet materialized – i.e., they are 
‘potential’. Beyond introducing this typology, the chapter also 
provided guidance on how potential or actual conflicts and synergies 
could be identified. It pointed to the methodological challenges this 
identification entails, as notions of ‘conflict’ of ‘synergy’ are strongly 
related to often-ambiguous standards of regime effectiveness. 
Acknowledging these limitations, Chapter 2 suggested several 
indicators at the regime output level that allowed for the identification 
of a potential or actual conflict or synergy in the subsequent case 
studies. While falling short of a theory-based explanation of why 
regime interactions entail certain consequences, these indicators help 
build the argument that a particular consequence can be considered 
conflictive or synergistic. 

The subsequent chapters applied this part of the analytical 
framework to three different types of regime interactions: (i) within 
the (narrowly defined) field of international climate law and 
governance, focusing on interactions between the UN climate regime 
and minilateral clean technology agreements; (ii) within the field of 
international environmental law and governance, focusing on 
interactions between the UN climate regime and the Convention on 
Biological Diversity; and (iii) between two distinct fields of 
international law and governance, focusing on the interactions 
between the UN climate regime and the World Trade Organization. 
The analysis of three different types of regime interactions not only 
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offers insights into the diversity of interactions and their 
consequences in a particular issue area (as detailed in Chapters 3-5), 
but also allows for making more general inferences about how the 
various types of interactions relate to the types of consequences. 

First, because of overlapping objectives it is reasonable to 
expect that interactions between two regimes in the same policy 
domain (in this case international climate governance) will primarily 
have positive outcomes. However, Chapter 3 showed that this need 
not be the case. Using the Asia-Pacific Partnership on Clean 
Development and Climate as an example, several potential policy 
conflicts between the UN climate regime and minilateral clean 
technology agreements were identified. While the different regimes 
may have largely similar goals – i.e., climate change mitigation – the 
pathways for achieving these goals diverged significantly in practice. 
Chapter 3 related these differences to the actors participating in the 
interacting regimes, with minilateral regimes seeking to limit 
participation to a number of key countries, as opposed to the UN 
climate regime’s multilateral process. The differences also concerned 
the nature of commitments adopted under the regimes – with the APP 
more clearly being a form of soft law compared to the hard law nature 
of the UNFCCC and the Kyoto Protocol. These (and other) 
differences between minilateral clean technology agreements and the 
UN climate regime were at least in part traced back to the policy 
positions of key actors, notably the United States and Australia, the 
two countries who launched the minilateral regime. As Chapter 6 
underscored, the intentionality behind the creation of new minilateral 
clean technology agreements may well have been the cause for 
potential clashes with the UN climate regime. At the same time, 
Chapter 3 also argued that the potential for conflict between 
minilateral clean technology agreements and the multilateral regime 
should not be exaggerated. None of the new minilateral venues have 
replaced the UNFCCC as the central forum for international climate 
policy (or are unlikely to do so in the near future), and the work 
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carried out under them could contribute – and arguably has already 
done so – to the effective implementation of the climate treaties. 
Finally, while concerns have been raised about the cognitive influence 
of the APP and other minilateral initiatives on the UNFCCC process, 
the jury is still out on how this would affect the performance of the 
latter. 

As regards the second type of interactions, international 
environmental law is often seen as a special field of international 
law,3 characterized by common principles (e.g., the no harm principle 
or precautionary principle), procedures (e.g., compliance 
mechanisms) and instruments (e.g., economic instruments). 
Consequently, it seems safe to assume that regime interactions within 
international environmental law would mainly lead to beneficial 
outcomes. However, the case of interactions between the UN climate 
regime and the CBD, outlined in Chapter 4, showed that also for this 
type of regime interaction the consequences may well vary. While the 
objectives (and underlying values) of the climate and biodiversity 
regimes may be pointing in the same direction, with both at least 
indirectly aiming to protect and conserve ecosystems, certain climate 
policy measures may still have adverse impacts on biodiversity. 
Chapter 4 focused on the role of forests as sinks and sources of 
carbon, showing how measures promoting the use of forests as carbon 
sinks under the Kyoto Protocol led to an actual policy conflict 
between the two regimes. The consequences of the forest-related 
interactions between the climate and biodiversity regimes depend to a 
great extent on the economic incentives provided by the measures 
designed under the UN climate regime. Under the Kyoto Protocol, the 
safeguards for protecting biodiversity were not strong enough to 
counter the strong economic incentives provided by the carbon 
market, resulting in the abovementioned policy conflict. Whether this 
situation will change for the UNFCCC’s mechanism on reducing 
emissions from deforestation and forest degradation depends on the 

                                                 
3  E.g., Fitzmaurice 1994; Bodansky 2006; Bodansky et al. 2007. 



CHAPTER 7 

328 

strength of the economic incentives as well as the operationalization 
of the safeguards; two aspects of REDD that remain under 
negotiation. Like the first case, Chapter 4 showed that overlapping 
objectives are insufficient to prevent (potentially) conflictive 
outcomes and to promote synergies. Diverging conceptual approaches 
and the use of different policy instruments may well lead to policy 
conflicts between two regimes in the field of international 
environmental law and governance. 

The third type of regime interaction involves two more clearly 
distinct fields – i.e., international economic law and international 
environmental law. This type of regime interaction can be expected to 
result in more pronounced tensions, as objectives, principles and 
norms are likely to diverge. Indeed, the only potential normative 
conflict identified in this thesis involved the interactions between the 
climate and trade regimes. However, it should immediately be added 
that no such normative conflict has emerged as of yet. This may of 
course change in the future, either with the adoption of a new 
international climate change agreement or – rather more likely – 
because of the adoption of unilateral climate-related trade measures. 
In addition to this potential normative conflict, Chapter 5 pointed to 
various policy conflicts between the trade and climate regime, 
seemingly reinforcing the long-standing perception that the fields of 
international environmental law and international trade law are at 
odds with each other. However, the analysis also identified several 
potential synergies between the trade and climate regimes (e.g., 
reducing fossil fuel subsidies and liberalizing trade in climate-friendly 
goods and services), meaning that there evidently is room for the two 
regimes to support each other. 

In short, the thesis highlighted a wide variety of actual and 
potential consequences of regime interactions in global climate 
governance. One of the most striking findings is that despite the 
concerns raised in the debate on the fragmentation of international 
law, no normative conflict could be identified. This does not mean 
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that there are no tensions between the climate regime and other 
regimes; the small sample of regime interactions covered in this thesis 
already provides sufficient evidence for broader policy conflicts. 
However, the absence of outright conflicts between norms urges us to 
look beyond methods and approaches aimed primarily at avoiding or 
resolving normative conflict. I return to this point in the following 
sub-section. 

A second key finding is that there were various instances of 
synergy resulting from regime interactions in global climate 
governance. While this finding in itself is not novel and in line with 
earlier general studies on institutional interactions in international 
environmental governance,4 it bears repeating in light of the 
continued preoccupation of the international law community with 
regime conflicts. Note that I do not mean to ‘wish away’ conflicts or 
that I think that this preoccupation is wholly unjustified. However, I 
do find that international lawyers still pay insufficient attention to the 
conditions under which certain regime interactions may result in 
synergy. These conditions are not only linked to the nature and 
structure of a particular problem, but they may also be related to 
design elements of a particular regime, implying that international 
lawyers have a role to play. This finding is clearly apposite for regime 
interactions in more narrowly defined fields (e.g., climate 
governance; international environmental law), where different 
regimes are expected to contribute to the same goals. However, also 
in global governance more broadly it could be explored more in-depth 
how and why regime interactions lead to synergies (see Section 7.3). 

Third, whether a regime interaction leads to conflict or 
synergy often depends on factors that are seemingly under the control 
of actors participating in one (or both) of the interacting regimes. For 
instance, the cognitive interaction identified in Chapter 3 on how the 
UN climate regime could learn from minilateral clean technology 
agreements requires some form of agency: these lessons will have to 

                                                 
4  Gehring and Oberthür 2006a: 318. 
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be learned by specific actors, be they individual parties, country 
coalitions or administrative bodies. Or to use another example, 
Chapter 4 argued that economic incentives played an important role in 
steering the outcome of interactions toward conflict or synergy. What 
those economic incentives entail is not a given; it is parties to the 
climate regime that have the power and authority to decide what those 
economic incentives will be, for example by choosing to link REDD 
to carbon markets or not. The point is that actors participating in the 
interacting regimes can influence the outcome of regime interactions. 
This leads us to the second part of the central research question: how 
to manage regime interactions in global climate governance. 

7.1.2 Management of Regime Interactions 

The second part of the central research question emphasizes the 
ability of actors to steer the outcomes of regime interactions in one 
way or the other by managing regime interactions. To structure the 
analysis, Chapter 2 first introduced and discussed various types of 
interaction management, with an emphasis on collective forms of 
interaction management (i.e., going beyond implementation by 
individual actors). 

Drawing attention to the specific role of international law, I 
introduced a broad distinction between legal and political approaches 
in interaction management in Chapter 2. The first category consists of 
various legal techniques well known to international lawyers, such as 
treaty drafting, treaty interpretation, conflict clauses, and priority 
rules for the resolution of conflicts of norms such as lex superior, lex 

specialis and lex posterior. These techniques can not only be applied 
by judicial bodies, but may also be employed by negotiators and 
policy makers at the domestic level. With the second category I refer 
to a range of activities carried out by (groups of) actors participating 
in the interacting regimes that do not involve legal means (e.g., 
dispute settlement). These actors include the regimes’ decision-
making bodies (e.g., the UNFCCC Conference of the Parties), 
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administrative bodies (e.g., the CBD secretariat) or dispute settlement 
bodies (e.g., the WTO Appellate Body). I suggested that these actors 
can seek to influence the outcomes of regime interactions individually 
or jointly; on an ad hoc or a more permanent basis; and with or 
without a clear legal mandate to do so. 

The mere fact that legal and political approaches are being (or 
could be) employed in practice is not sufficient to argue that they are 
effectively managing regime interactions. As I showed in Chapter 2, 
this determination is highly subjective and largely dependent on the 
existence of an overarching standard or yardstick against which the 
effectiveness of interaction management is measured. I therefore 
argued for a pragmatic approach in assessing the effectiveness of 
interaction management, focusing on (i) an enhanced shared 
understanding of regime interactions; (ii) possible efficiency gains 
reaped; and (iii) the avoidance or resolution of normative conflicts. 

Applying this analytical framework, Chapters 3-5 examined 
how these approaches have been, and could be, applied with respect 
to regime interactions in global climate governance. 

The first case study illustrated that the potential for interaction 
management through legal techniques is severely limited in the case 
of soft-hard law interactions. This finding is not necessarily related to 
the fact that the two regimes are situated in the same field (global 
climate governance). However, at the international level, the narrower 
one defines a specific field, the likelier it is that there is only one 
‘core’ hard-law regime.5 This means that soft-hard law interactions 
are thus likelier to be more prominent in narrowly defined issue areas, 

                                                 
5  For instance, if ‘biodiversity’ is the broadly defined issue area under scrutiny, 

the analysis would include a wide range of biodiversity-related treaties, 
including the CBD, the Ramsar Convention, the Convention on International 
Trade in Endangered Species, the Convention on Migratory Species, etc. 
However, if one would delimit the issue area more narrowly to, for example, 
access and benefit sharing of genetic resources, the 2009 Nagoya Protocol on 
Access and Benefit Sharing would more clearly be the core (hard law) treaty. 
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and that accordingly the scope for using legal techniques may be 
more limited in such cases. 

The limited usefulness of legal techniques in addressing soft-
hard law interactions redirects attention to the role of institutional 
coordination. Chapter 3 showed that a minimum level of coordination 
already existed between the UN climate regime and minilateral clean 
technology agreements. This existing coordination was largely on an 
ad hoc basis, and for various minilateral initiatives (including the 
APP) there was no meaningful attempt to coordinate at all. This 
implies that it was difficult to foster a shared understanding of regime 
interactions between the UN climate regime and minilateral clean 
technology agreements or to benefit from efficiency gains over time 
by avoiding contradictions and duplication of work. While the 
UNFCCC and minilateral clean technology agreements each have an 
important role to play in promoting research and development in, and 
the transfer of, clean technologies, they have not yet reached a clear 
division of labour that makes use of their respective strengths. To 
ensure that a variety of minilateral and multilateral regimes work 
towards the same – or at least: similar – goals as effectively and 
efficiently as possible will therefore likely require enhanced 
institutional coordination. Although beyond the scope of this thesis, 
this argument may possibly be extended to other specific issues in 
global climate governance where the UNFCCC’s work is flanked by a 
wide variety of public, private and public-private institutions, 
including REDD, emissions trading, climate finance and adaptation.6 

The analysis of interaction management in the second case 
study revealed that in the area of international environmental law and 
governance, where “most participants will at least share basic 
assumptions about the values at issue”,7 the relevance of legal 
techniques is also limited. More specifically, one of the key 
characteristics of international environmental law – international 

                                                 
6  Cf. Van Asselt and Zelli 2013, forthcoming. 
7  Klabbers 2008: 94. 
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administrative lawmaking through decisions by treaty bodies8 – 
constrains the potential for legal techniques in dealing with conflicts. 
Conflicts – both norm-based and policy-based – are unlikely to result 
directly from the black letter texts of treaties, but could instead be 
triggered by the subsequent operationalization of treaty provisions 
through decisions, which are not clearly covered by the law of 
treaties. Nevertheless, the ambiguity and room for discretion often 
found in treaties also presents an opportunity for interaction 
management, as it opens up space for harmonizing two regimes 
through treaty interpretation. Moreover, the framework-protocol 
structure found in the UN climate regime (as well as in other 
multilateral environmental regimes) provides opportunities for 
influencing the outcomes of regime interactions through ongoing 
negotiations after a treaty is adopted. This is the case as well for the 
climate regime, where discussions on a new legal agreement are not 
likely to subside any time soon. 

Related to the abovementioned limitations of legal techniques, 
interaction management through institutional coordination seems 
particularly promising in the area of international environmental 
governance.9 As I showed in Chapter 4, the activities of especially the 
CBD’s treaty bodies have enhanced shared understanding about the 
(potential) consequences of interactions between the climate and 
biodiversity regimes. This enhanced understanding has not removed 
all tensions between the regimes, but there are various ways in which 
coordination can be intensified. Many of these options have been 
discussed before in the context of the debate on the reform of 
international environmental governance10 and, more recently, on the 
institutional framework for sustainable development.11 Most 
suggestions raised in these discussions point to more structural forms 

                                                 
8  Hey 2001; Brunnée 2002; Wiersema 2009. 
9  Cf. Wolfrum and Matz 2003; Chambers 2008; Scott 2011; Caddell 2012. 
10  E.g., Biermann and Bauer 2005; Chambers and Green 2005; Fauchald 2010. 
11  E.g., Bernstein and Brunnée 2011. 
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of institutional coordination, at times combined with a stronger legal 
mandate (the proposal for establishing a World Environmental 
Organization being the most far-reaching example). However, as I 
argued in Chapter 6, these more structural forms of institutional 
coordination may not be feasible when membership of the interacting 
regimes is incongruent. More importantly, the options that envisage a 
strengthened role for bureaucracies – including not only treaty 
secretariats but also bureaucracies established under new overarching 
institutional structures – will likely face an uphill struggle, as states 
will be wary of delegating (too much) decision-making authority. Of 
course, not all bureaucracies will be equally constrained. 
Bureaucracies are less likely to be able to exert autonomous influence 
(including through interaction management) if problems are 
characterized by high costs of international regulation, or if the issue 
is ‘salient’ (i.e., if the problem can be classified as “environmental 
high politics”).12 Similarly, ‘problem malignancy’ and ‘political 
saliency’ are important factors in determining the success of 
interaction management.13 The ‘malign’ nature of the climate problem 
provides a strong explanation for the constraints faced by the 
UNFCCC secretariat in interacting with other international 
environmental bureaucracies. High political saliency could also form 
a part of this explanation, but it may equally be the reason why 
institutional coordination takes off in some cases (see below). 

Interaction management in the third case focused particularly 
on the potential of legal techniques. This is not surprising, as one of 
the interacting regimes studied in Chapter 5, the world trade regime, 
is characterized by a strong and active dispute settlement system. The 
chapter discussed through which legal techniques international 
climate change law could play a role in settling a possible dispute on 
climate-related trade measures. Following the attention it has received 
in the debate on the fragmentation of international law, the chapter 

                                                 
12  Biermann and Siebenhüner 2009a: 334-335. 
13  Oberthür and Stokke 2011a: 324-325. 
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focused on the potential of the ‘principle of systemic integration’ to 
harmonize international climate and trade law. It showed in particular 
how international climate law could be brought into a possible WTO 
dispute relating to climate measures through treaty interpretation, 
with a view to avoiding a normative conflict. However, citing WTO 
case law, it questioned to which extent international adjudicators 
connected to a specific regime are willing to apply this technique in 
practice and open up ‘their’ regime to extraneous rules. 

In Chapter 5 I also argued how institutional coordination 
between the climate and trade regimes could reduce sensitivities and 
help build trust around the issue of climate-related trade measures, but 
I made clear that institutional coordination in practice has been 
limited. Also in this case, the problem malignancy of climate-related 
trade measures constrains the WTO secretariat’s room for manoeuvre. 
Nevertheless, the high saliency of the issue in recent years has made it 
possible to at least initiate institutional coordination,14 leading to a 
basic level of shared understanding of the regime interactions. 
Although Chapter 5 identified several options for joint coordination 
by the UNFCCC’s and WTO’s decision-making and administrative 
bodies, the feasibility of these options is hampered by the differing 
ideologies underlying the regimes, as well as incongruent 
memberships. Still, unilateral institutional coordination by discussing 
trade measures under each of the regimes is possible. I exemplified 
this by discussing why and how institutional coordination could be 
initiated for the issue of border adjustment measures. 

While the cases examined in this thesis focus on one issue 
area in global governance, it is nevertheless possible to highlight 
broader findings relevant for the debates on fragmentation and regime 
interactions. 

First, I have argued in this thesis that in a world where the 
lines between law and non-law are blurry, and where international 
law based on formal sources is more and more accompanied by 

                                                 
14  Cf. Oberthür and Stokke 2011a: 325. 
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informal international lawmaking,15 the relevance of formal legal 
techniques and the law of treaties in addressing regime interactions is 
increasingly being challenged. While different regimes may be at 
odds with each other, the tensions between them cannot always be 
traced back to the texts of treaties upon which the regimes are based. 

Second, legal techniques nevertheless hold potential for 
managing regime interactions if they are approached in novel and 
original ways. This thesis has provided several suggestions in this 
regard. While there has been much debate about the notion of 
systemic integration in Article 31.3(c) of the Vienna Convention on 
the Law of Treaties, treaty interpretation could be employed in a way 
that does not require parallel membership but instead directs 
adjudicators to critically examine the sources of extraneous norms. 
Moreover, while dispute settlement bodies will remain an important 
locus for applying the technique of treaty interpretation, it should not 
be forgotten that treaty interpretation also takes place at the domestic 
level, meaning that attention should also be paid to the role of 
national-level policy makers. Another well known legal technique 
that could be reinvented to tackle regime interactions is the inclusion 
of provisions that clarify the relationship between treaties. While such 
‘conflict’ or ‘savings’ clauses are widely used in international law, 
they could be strengthened by: (i) acknowledging not only potential 
conflicts between different treaties, but also potential synergies; (ii) 
drafting them more clearly, turning them into something more than 
paper tigers; and (iii) mandating inter-institutional coordination, 
adding a dynamic and flexible element that has so far been lacking. 

Third, the general limitations of legal techniques require us to 
think more deeply about institutional coordination as a means of 
interaction management. This thesis has provided a contribution in 
this regard by adding insights into different types of institutional 
coordination. More specifically, it gave initial insights into the 
advantages and drawbacks of these different types of institutional 
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coordination (formal/informal; structural/ad hoc; strong/weak legal 
basis; involving decision-making/administrative bodies). The 
individual chapters provided suggestions regarding which types of 
institutional coordination may lead to efficiency gains or enhance 
shared understanding of regime interactions. Taken together, 
however, they are still inconclusive about which type of institutional 
coordination can work best in which situation. 

Fourth, although institutional coordination may be feasible in 
certain cases, I have argued that it also raises key questions of 
legitimacy and accountability, as interaction management may 
sideline the interests and concerns of actors in the interacting 
regimes.16 The risk that institutional coordination by treaty bodies 
does not reflect the consent of the states participating in the 
interacting regimes is valid in particular for bureaucracies, which 
generally are not granted decision-making authority by states. 
Moreover, when the two interacting regimes can be considered 
unequal, for instance because powerful states participate in one 
regime but not the other, institutional coordination may become a 
vessel for those states to wield their influence beyond a particular 
regime. One way to address these accountability and legitimacy 
concerns is for treaty bodies wishing to engage in institutional 
coordination to carefully review how the norms in another regime 
have been created, and whether this has been done in a process that 
enjoyed wide participation and can be characterized by transparency 
and openness. 

Fifth, I have shown that autonomous interaction management 
can complement collective forms of interaction management in 
important ways, but that it is in itself insufficient as a means to 
effectively address regime interactions. The main reason for this is 
that autonomous interaction management does not address underlying 
systemic tensions in international law and governance. International 
regimes can generally be considered to be more durable than policy 

                                                 
16  M.A. Young 2011b: 271-284; Scott 2011. 
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positions adopted by individual governments, and even though 
actions by non-state actors can pave the way for effective interaction 
management at the international level, they still require scaling up. 

Lastly, I have argued that there are no clearly identifiable and 
objective standards against which interaction management can be 
evaluated. This is not for a lack of suggestions. For instance, some of 
the conflict resolution techniques I discussed in this thesis are linked 
to the rationale that they can resolve a conflict by sticking as closely 
as possible to what states actually intended. Hence, under lex 

specialis, the idea is that a more specific rule better reflects states’ 
intentions than a general one; and the suggestion of lex posterior is 
that the later rule provides the most up-to-date reflection of what 
states want. Another reaction from the international law community 
has been to search for hierarchically superior norms (lex superior). 
And while the concepts jus cogens or obligations erga omnes 
provides lawyers with tools to identify such norms, they inevitably 
lead to the follow-up question: what are the criteria to qualify for such 
norms? Seemingly all-encompassing concepts such as sustainable 
development were also suggested.17 However, the largely abstract 
nature of this concept and its often contested meaning imply that it – 
like other concepts that try to identify “what constitutes the good 
life”18 – cannot provide sufficient guidance for dealing with very 
specific regime interactions. Such concepts may thus end up as a 
“regime hybrid” comprising the vocabulary of different regimes 
seeking to influence each other.19 More generally, the laudable goals 
often pursued in managing regime interactions – ‘harmonization’, 
achieving ‘coherence’ or ‘balancing’ interests – will always lead to an 
outcome that favours some interpretation over others.20 In short, 
“attempts to construct a system of ‘constitutional’ rules governing the 

                                                 
17  Voigt 2008a. 
18  Klabbers 2008: 100. 
19  Koskenniemi 2012: 319-320. 
20  Lang 2012: 113. 
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relative priority to be accorded to different bodies of international 
law” have not “been clearly successful, either in the sense of 
producing clear conflicts rules, or in the sense of producing an 
institutional and social space for the productive discussion of the 
values questions which underlie inter-regime conflicts”.21 

But does this mean, then, that all interaction management is in 
vain and that Koskenniemi is right in positing that “[i]n a world of 
hegemonic regimes, there is no ‘innocent’ or impartial, neutral terrain 
from the perspective of which regime interaction could be 
managed”?22 As should be clear by now, I do not think so. More 
specifically, while I agree with Koskenniemi that interaction 
management cannot resolve the clashes between values and interests 
that underlie some regime interactions, it provides a way forward for 
what Jan Klabbers terms ‘coordination problems’.23 There are two 
key points to make here. First, not all regime interactions reflect 
ideological divides. To be sure, this thesis provided enough examples 
where they do, but in some cases interaction management is clearly 
feasible. Examples can be found in the quote of Oberthür and Stokke 
with which I opened this chapter. Through interaction management, it 
is possible to enhance a shared understanding how specific policy 
problems – and the institutional frameworks governing them – are 
related. Moreover, in some cases, linking implementing activities can 
help reduce inefficiencies and allow for inter-regime learning. 
Second, even if values do clash, there is still a sound argument for the 
type of accountable interaction management mentioned above. Hence, 
in regime interactions characterized by high stakes (e.g., the climate 
and trade regimes), there is still a strong case for the interacting 
regimes to take extraneous norms into account as long as the sources 
of those norms are carefully reviewed. 

                                                 
21  Lang 2011: 147. 
22  Koskenniemi 2012: 320. 
23  Klabbers 2008: 18. 
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Even scholars emphasizing the benefits of multiple legal 
orders have argued for some form of interaction management. As 
legal pluralist Gunther Teubner suggests: “If we lift our gaze from 
simple division of labour to the more complex functional 
differentiation of society, we can then see that the high autonomy of 
global function systems demands a new type of sustainability and a 
new sensitivity for their environments”.24 Similarly, Nico Krisch, in a 
strong defence of pluralism in ‘postnational law’, argues that 
‘interface norms’ are needed to coordinate different legal systems.25 
Perhaps, then, in the absence of ‘constitutional rules’ for dealing with 
regime interactions, it is possible to think of interaction management 
through coordination as a rather modest effort on the road to 
international constitutionalization.26 

7.2 Implications for Policy Making 

Although this thesis has focused in part on academic discussions 
regarding the fragmentation of international law and regime 
interactions, it also draws attention to several aspects that are relevant 
from a policy maker’s perspective. Below, I discuss the main policy 
implications for each of the cases discussed in Chapters 3-5. In 
addition, I indicate how the role of the climate regime could evolve in 
an increasingly fragmented and complex institutional environment. 

7.2.1 The UN Climate Regime and Minilateral Clean 

Technology Agreements 

As Chapters 1 and 3 discussed, states have created minilateral 
regimes (or started using existing ones) in the fight against climate 
change. A key idea behind the minilateral approach is that it is easier 
to get to agreement among a smaller number of like-minded countries 

                                                 
24  Teubner 2012: 173. 
25  Krisch 2010: 285ff. 
26  Dunoff and Trachtman 2009a: 30-31; Ulfstein 2012: 280. 
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(e.g., a ‘coalition of the wiling’27) than through a multilateral 
negotiation process. Moreover, by departing from the 
intergovernmental structure of multilateral regimes, minilateral 
initiatives could clear the way for innovative governance approaches 
involving the private sector. 

While this logic may sound appealing, it is not entirely 
convincing. If the small group of countries overlaps largely with the 
countries causing a stalemate in the global negotiations (notably the 
world’s largest emitters), then it is unlikely that minilateral 
approaches will fare better than multilateral ones.28 Moreover, the 
exclusion of a large group of countries inevitable raises concerns 
about the legitimacy of the decision-making process.29 The 
multilateral process guarantees that less powerful, vulnerable 
communities that do not have a voice in minilateral initiatives are 
represented and that the final outcome reflects their concerns and 
interests. Finally, the creation of minilateral alternatives to the 
UNFCCC could simply be seen as an instance of forum shopping (a 
not entirely hypothetical argument30), with powerful states choosing 
to discuss international climate policy in the venues that best suit their 
interests. 

Eventually this ‘either/or’ debate of whether multilateral or 
minilateral regimes are the best way forward ignores the reality of 
global climate governance: they already co-exist.31 It is for this reason 
that Chapter 3 sought to draw the attention of the climate policy 
community to the ways in which minilateral clean technology 
agreements could co-exist and cooperate with the multilateral climate 
regime. 

                                                 
27  Hale 2009. 
28  Depledge and Yamin 2009: 451; Eckersley 2012: 33. 
29  Eckersley 2012; Karlsson-Vinkhuyzen and McGee 2013. 
30  http://www.euractiv.com/climate-environment/washington-weighs-moving-

climate-news-516077 (accessed 11 June 2013). 
31  Cf. Van Asselt and Zelli 2013, forthcoming. 
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The starting point here is the strengths and weaknesses of both 
multilateral and minilateral regimes, as briefly highlighted above. On 
the basis of the identified strengths and weaknesses it is possible to 
suggest a division of labour between minilateral and multilateral 
regimes. As Chapter 3 argued with respect to the issue of technology 
development and transfer, the UNFCCC can continue to play an 
important role in identifying developing countries’ climate 
technology needs, and has the potential to link technology initiatives 
to various funding mechanisms. Minilateral clean technology 
agreements, conversely, have an important role to play in the design 
and implementation of specific actions related to technology 
development and transfer. While this division of labour could emerge 
implicitly, Chapter 3 further argued that formalized institutional 
coordination, through more frequent and comprehensive reporting by 
the administrative bodies of minilateral agreements to the multilateral 
climate regime, could enhance transparency and predictability by 
showing how – and possibly how much – the actions of other 
institutions contribute to the UNFCCC’s objective. This formalized 
coordination could be integrated in the work programmes of new 
technology bodies such as the Technology Executive Committee and 
the Climate Technology Centre and Network, which could in turn 
report to the UNFCCC COP. 

7.2.2 The UN Climate Regime and the Convention on Biological 

Diversity 

Forests play a crucial role in tackling the twin problems of climate 
change and biodiversity loss. However, so far a multitude of 
international efforts has failed to provide adequate protection of the 
world’s forests. For some, the emerging issue of REDD seems to 
provide a promising avenue, as it could provide countries (and 
possibly key stakeholders within those countries) with a financial 
incentive to protect their tropical forests. However, while REDD may 
lead to significant climate mitigation benefits, its biodiversity impacts 
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vary depending on design elements that still require international 
consensus. 

This thesis did not seek to provide an ideal solution for 
managing the interactions between the climate and biodiversity 
regimes, for instance, by giving design recommendations for a REDD 
mechanism. While biodiversity is clearly an important issue for 
successful REDD design, it is but one of the many issues that 
international policy makers needs to tackle (the rights of indigenous 
and local communities being another crucial issue32). Moreover, the 
thesis focused on the nexus of two specialized regimes, but it should 
be clear that these regimes are not the only two relevant initiatives for 
protecting the world’s forests. There is a plethora of public, private 
and public-private initiatives at various levels of governance, which 
all work in interaction with each other. A full assessment of the 
effectiveness of global forest governance will need to cover this entire 
institutional complex (see also Section 7.3.2).33 

Bearing in mind these limitations, Chapter 4 showed that there 
was potential to reap synergies between the climate and biodiversity 
regimes through: (i) collective interaction management in the form of 
enhanced institutional coordination; and (ii) autonomous interaction 
management by states and non-state actors. 

With respect to collective interaction management, Chapter 4 
suggested that it may be feasible to agree on a short reference to the 
contribution of REDD to biodiversity (or other) benefits in a future 
legally binding agreement, a provision which could open up 
negotiating space for better integrating biodiversity concerns in the 
future. This would mean that the broad obligation to protect 
biodiversity would be anchored in a treaty, but that the manner in 
which this would be achieved would be postponed to a later stage. 
Various options to integrate biodiversity considerations would then 

                                                 
32  E.g., Savaresi 2012. 
33  See, for such a comprehensive assessment of global forest governance, Rayner 

et al. 2010. 
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still be available, but would then need to be strengthened by using 
more precise or more mandatory language in such decisions. This 
would provide an opportunity to reinforce the inclusion of 
biodiversity considerations in the UN climate regime over time. At 
the same time, this approach would also avoid the risk that the quest 
for designing the ‘best’ REDD mechanism results in no REDD 
mechanism at all (or one with no impact whatsoever), which would 
arguably be a missed opportunity from the perspective of both climate 
change mitigation and biodiversity conservation. 

Given that the climate and biodiversity context of forest 
projects will vary country-by-country, detailed and stringent common 
biodiversity standards for forest carbon activities adopted either under 
the UNFCCC or under the CBD will likely be unacceptable (and 
undesirable). However, there is potential for further collaboration on 
monitoring and reporting of biodiversity impacts. Over the years, the 
CBD has built up significant institutional capacity in the area of 
monitoring and reporting on various aspects of biological diversity, 
and it is sensible to build on its experience in this regard. 

As regards autonomous interaction management, Chapter 4 
emphasized the potential for both states and non-state actors to ensure 
that climate policies in the forestry sector result in biodiversity 
benefits. Governments in both developed and developing countries 
can play a role here. Developed countries can seek to safeguard 
biodiversity through financial channels, either through direct funding 
to projects in developing countries, or through market access 
requirements. In both cases, they can link the pledging or delivery of 
financial resources to the achievement of certain biodiversity (or 
other) benefits. In addition, developing countries can adopt policies 
and measures, such as domestic biodiversity standards, impact 
assessment requirements, and generally improving policy and legal 
coherence at the national and sub-national levels. Efforts by non-state 
actors could support these actions, for instance by providing services 
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in terms of monitoring, reporting and verifying the biodiversity 
impacts of climate policies. 

7.2.3 The UN Climate Regime and the World Trade 

Organization 

At the nexus of the international climate and trade regimes, a wide 
variety of interactions can be identified. While Chapter 5 does not 
provide immediate suggestions on how to deal with each and every 
one of these interactions, it provides new insights into how to tackle 
one of the most politically sensitive issues: the use of unilateral trade 
measures. 

First, there is no single right forum to discuss the use (or 
limitations thereof) of climate-related trade measures. Put simply, if 
discussed in the WTO context, there will be concerns related to the 
(lack of) environmental credentials of the organization. If discussed 
under the UNFCCC, there will be concerns about disguised 
protectionism. If discussed outside of both regimes, there will be 
concerns that any agreed solution will still need to be fed back into 
the trade and climate negotiations. Therefore, I would suggest 
pursuing discussions simultaneously under the umbrellas of the 
UNFCCC and the WTO. As Chapter 5 showed, both regimes provide 
a forum for their discussion. Under the UNFCCC’s agenda item of 
‘response measures’, various proposals on how to deal with unilateral 
trade measures have already been discussed. And the WTO’s 
Committee on Trade and Environment provides a non-negotiating 
setting for similarly discussing the advantages and drawbacks of 
climate-related trade measures. 

Second, while the adoption of climate-motivated trade 
measures may seem laudable from the viewpoint of climate change 
mitigation, the risk of disguised protectionism is not imaginary.34 
Therefore, rather than waiting for a measure to be challenged before 
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the WTO’s dispute settlement bodies, it is important for states 
wishing to adopt a measure to make the climate change rationale as 
clear as possible in a non-adversarial setting, and to show that the 
measure is not simply designed to protect domestic producers or 
service providers. By drawing on the substantial body of scientific 
evidence on carbon leakage and competitiveness, the discussions on 
border adjustment measures could thus move away from the rhetoric 
of protectionism versus climate protection. In addition, developed 
countries seeking to use trade measures would need to show how they 
seek to minimize the impacts on developing countries (especially 
least-developed countries) or how these countries may possibly 
benefit from trade measures. In other words, developed countries 
need to show exactly how they intend to respect the principle of 
common but differentiated responsibilities. Again, this would need to 
be done on an informed basis, which includes the literature that 
examines the impacts of different design options of climate-related 
trade measures on developing countries.35 As the related case of the 
EU’s inclusion of aviation emissions in the EU emissions trading 
scheme shows, the lack of fairness in unilateral climate measures has 
been a key source of contention for developing countries, stressing 
the need to address this concern. 

Finally, in case unilateral trade measures are inevitable, it is 
useful to design them in such a way that they could be changed or 
made void if the climate objectives can be achieved through other 
means. The aviation case is again a good example: while the EU 
argued that it needed to include emissions from non-EU aircraft in its 
scheme for environmental purposes – much to the chagrin of 
developing countries and the United States – it (temporarily) modified 
its policies (‘stopping the clock’) after making the assessment that a 
deal was likely forthcoming through the International Civil Aviation 
Organization.36 
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7.2.4 The UN Climate Regime and Its Others: Towards 

Orchestration 

Last but not least, this thesis is of relevance for the development of 
global climate governance more broadly. More specifically, it offers 
insights into how the UNFCCC can relate to ‘its others’. 

The negotiations on the future climate regime that started in 
2005 have forced policy makers and observers to think about the 
different roles that the UN climate regime could play. After more than 
20 years of international negotiations, it is becoming increasingly 
apparent that the UNFCCC cannot win the battle against climate 
change on its own. As I pointed out in Chapter 1, to avoid climate 
impacts that would most likely be perceived as dangerous by many 
countries and individuals, a drastic cut in greenhouse gas emissions is 
not only necessary, but also needs to happen urgently. However, 
UNFCCC parties have yet to demonstrate their ability, in aggregate, 
to adopt and implement emission reduction commitments 
commensurate with the scale and urgency of the climate problem. The 
reasons for this are variegated, but perhaps one of the most important 
reasons is that the international climate negotiations, like many other 
debates in world politics, reflect rather than drive national politics, 
and that mobilizing national constituencies is necessary to drive a 
global transition towards a low-carbon economy.37 The ambition level 
of the UNFCCC and the goodwill of its parties are constrained if the 
world’s major emitters, and in particular the United States, are 
unwilling to enhance their ambition domestically. Conversely, true 
leadership on the part of the world’s largest absolute and historical 
emitters would go a long way towards unlocking some of the distrust 
that currently characterizes the UNFCCC process. 

If it indeed becomes increasingly clear that, faced with a lack 
of political will of key parties, the UN climate regime can no longer 
play the role of regulator – i.e., prescribing the emission reductions 
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required for each country à la Kyoto – it may instead play an 
important part as ‘orchestrator’.38 This means, for instance, that 
through its monitoring and reporting function, it could keep track of 
the variety of governance arrangements outside the climate regime, 
and assess whether adding up the efforts of these initiatives is in line 
with common objectives, such as keeping temperature increases 
below 2°C (or sticking as close to that as physically possible). 
Orchestration could also seek to reduce inefficiencies by avoiding 
duplication of efforts, and decrease the risk of double counting 
mitigation actions. For example, through the establishment of 
common guidelines and accounting frameworks, the UNFCCC could 
ensure the compatibility of existing and emerging emissions trading 
systems. Similarly, through coordination with minilateral clean 
technology agreements outside of the UNFCCC, links could be 
established between funding mechanisms under the climate regime 
(notably the newly established Green Climate Fund), and technology 
transfer projects on the ground. By doing so, the UNFCCC could 
improve coherence in the fragmented climate governance landscape. 
More generally, the activities described here underscore the various 
roles international law could play in addition to setting rules and 
promoting compliance with them.39 

Clearly, achieving greater coordination in global climate 
governance and assuming a central role for the UNFCCC in 
promoting this is not without challenges. One key question that is 
likely to emerge is where the authority lies to allocate responsibility 
for action to one institution over another – an issue that plagues 
interaction management more generally (see Section 7.1). There is no 
straightforward answer to this question, and solutions will likely lie in 
the eye of the beholder. Moreover, in some cases orchestration will be 
challenging because parties intentionally sought to take climate-
related issues elsewhere, as was illustrated by the case of the APP. In 
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other words, the feasibility of orchestration is undermined if countries 
strategically pursue forum-shopping or forum/regime-creating 
strategies. Lastly, institutions with similar, partially overlapping 
mandates may sometimes be more inclined to compete for authority, 
recognition and financial resources than to delegate power in the 
broader pursuit of overarching goals (although evidence of such ‘turf 
wars’ is anecdotal at best). So while widespread orchestration thus 
faces important obstacles and will likely take time, one can begin with 
the ‘low-hanging fruit’, and make use of informal channels for 
coordination, and gradually aspire to build a more elaborate and 
comprehensive network of institutions in the area of global climate 
governance, with a nodal role for the UNFCCC. 

7.3 Theoretical Reflections and Areas for Future 

Research 

In this thesis, I have sought to contribute to the rapidly expanding 
body of literature on fragmentation and regime interactions by 
applying these concepts in the analysis of global climate governance. 
By doing so, various larger theoretical themes emerged that go well 
beyond the issue area of climate change. In this final section, I will 
reflect on these larger themes and identify areas for future research. 

7.3.1 The Politics of Regime Interactions (and Their 

Management) 

One of the things that I hope to have made clear throughout this thesis 
is that fragmentation and regime interactions are not abstract 
phenomena appearing out of the blue. While fragmentation can in part 
be explained by the passing of time, the increasing number of states 
and other actors, or growing interdependence in an era of 
globalization,40 the phenomenon is also a reflection at the global level 
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of clashing social rationalities.41 One should not assume that these 
values and norms are simply limited to one regime, with for instance 
international economic institutions neatly reflecting values of 
economic liberalism and international environmental regimes 
embodying progressive values related to environmental protection.42 
Instead, different regimes have “provided a site of competition for a 
broadly opposed set of goals and interests, each competing on each 
terrain”.43 In other words, values are being contested in the politics of 
regimes as well as in the politics of regime interactions. 

This argument has been made forcefully in the context of the 
international trade regime by Andrew Lang, who provides an account 
of how “political struggles and debates about the social consequences 
of the global trading system came to be reconstituted as debates about 
the incoherence of the international legal order, and about the 
relationship between the trade and human rights regimes”.44 In doing 
so, he shows that the ‘trade and ...’ tensions highlighted by so many 
scholars in the late 1990s/early 2000s45 are not merely the result of 
how regimes relate to each other, but also of how a regime itself 
evolves. In the case of the trade regime, he argues that “functional 
specialization of the trade regime (...) produced a partiality of vision 
or bias in the way that it operated”,46 which in turn led to the 
externalization of environmental, social and cultural issues (i.e., these 
issues were deemed to be within the domain of other regimes). 

Lang’s argument can also be explored for regime interactions 
in global climate governance. Perhaps the clearest example in the 
context of this thesis is the case of interactions between the climate 
and trade regimes. At first blush, this seems to be a case where 
climate protection is being pitched against free trade. Indeed, the issue 
                                                 
41  Cf. Fischer-Lescano and Teubner 2004. 
42  Zelli et al. 2012. 
43  Humphreys 2012: 184. 
44  Lang 2011: 127. 
45  E.g., Trachtman 2002. 
46  Lang 2011: 128. 
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of unilateral trade measures has been the source of heated debates 
both in the climate and in the trade communities. However, I 
questioned in Chapter 5 whether this dichotomy of trade versus 
climate should be seen as the real source of those tensions, and argued 
that there is an alternative explanation that the tension can be traced 
back to a deeper political divide on how to allocate responsibilities for 
climate change mitigation: who does what and by when? As observers 
of the climate regime will know, this has been one of the most 
contentious issues in international climate politics.47 However, 
unilateral trade measures adopted by developed countries against 
(developing) countries that do not take ‘comparable action’ on 
climate change can equally be framed as an attempt by one actor to 
impose domestic standards on other actors. In this case, the standard 
concerns a certain interpretation of what is an equitable allocation of 
responsibilities.48 

There are further examples beyond the scope of this study. A 
well known instance is the struggle over the precautionary principle 
(particularly between the EU and the US), whose status and 
interpretation has been simultaneously contested in different regimes, 
including the WTO and the Cartagena Protocol on Biosafety.49 Or to 
use another famous example, the appropriate level of protection of 
intellectual property rights is being contested in a variety of 
regimes.50 In other words, the same political struggles re-appear in 
several regimes. 

However, studies on regime interactions and on interaction 
management do not always sufficiently engage with the regime-
specific political contestations that underpin regime interactions, and 
tend to view the interacting regimes largely as static ‘billiard balls’, to 
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use a metaphor previously applied to states.51 But in the same way 
that states are not unitary actors, the billiard ball analogy is also not 
appropriate for regimes, which are shaped by a variety of forces and 
evolve continuously.52 The failure to engage with the internal politics 
forms the basis for Koskenniemi’s critique of ‘managerial’ 
approaches to regime interactions.53 His argument is valid, and not 
only for reasons of sound scholarship. ‘Solutions’ for regime 
interactions (e.g., permitting or prohibiting climate-related trade 
measures) that do not engage with the underlying causes for those 
interactions are unlikely to go far in the real world. 

While thus deploring depoliticized approaches to regime 
interactions, Koskenniemi nevertheless remarks that “vocabularies 
that seek to transcend the horizontal juxtaposition between equally 
partial regimes” can be valuable “[t]o the extent these efforts end up 
highlighting the political nature of the operation of functional regimes 
and point to values such as democracy, transparency, accountability, 
inclusion and fairness”.54 In other words, interaction management 
needs to engage with not only the ‘external’ politics or regime 
interactions but also with the ‘internal’ politics of regimes. Chapter 6 
suggested that this is possible. In particular, the chapter reinforced 
Margaret Young’s call for accountable regime interaction “to ensure 
ongoing and open contestation between stakeholders rather than 
entrenched ideals”.55 In other words, interacting regimes should not 
take norms from other regimes as a given, but examine the political 
process by which these norms were created. 

The preceding discussion draws attention to an important area 
for further research: how do specific actors (including states, but also 
treaty bodies and other non-state actors) influence regime interactions 
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and their management and, conversely, how do regime interactions 
influence the strategies of these actors? These lines of inquiry can 
build on existing research. For instance, by examining the notions of 
forum shopping,56 regime shifting57 and strategic inconsistency,58 
scholars have started exploring states’ strategies in a fragmented 
governance landscape. Similarly, the concepts of bandwagoning59 and 
orchestration60 (see Section 7.2.4) denote possible strategies that can 
be employed by international organizations and treaty bodies to 
influence regime interactions. There is more to be explored here 
though. For instance, deconstructing regime interactions by 
examining the political struggles within each of the interacting 
regimes and linking the positions of key actors in those struggles 
could help explain how and why regime interactions emerge in 
specific cases.61 Furthermore, there has only been scant attention to 
the role of non-state actors, such as non-governmental organizations, 
the private sector, or public-private partnerships in shaping regime 
interactions and interaction management. In particular, it could be 
further explored which strategies these actors employ when they 
engage in autonomous interaction management. 

7.3.2 From Regime Interactions to Institutional Complexity 

Although the focus on regime interactions is an important step away 
from viewing (and analyzing) individual regimes in isolation, it 
cannot capture the functioning of a variety of institutions in a specific 
issue area, or improve the overall coherence of international law and 
governance. 
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Over the last few years, various concepts have been 
introduced to address this gap (see also Section 2.2.1). Frank 
Biermann and colleagues speak of global governance architectures, 
which they define as “the overarching system of public and private 
institutions that are valid or active in a given issue area of world 
politics”.62 The notion of ‘regime complex’, coined by Kal Raustiala 
and David Victor,63 similarly points to a level of analysis superseding 
a focus on individual regimes. Oberthür and Stokke instead adopt the 
term ‘institutional complex’.64 Like Biermann et al., they focus on 
institutions rather than regimes, allowing for the inclusion of non-
state actor initiatives, often overlooked in the regime complexity 
literature.65 

These concepts underline that it may be useful to broaden the 
research agenda from regimes to the functioning of overarching 
governance structures. Broadly speaking, there are four sets of 
research questions that need to be addressed under this agenda.66 
First, there are questions regarding mapping institutional complexity. 
A starting point for any such research endeavour would be to define 
the boundaries of the institutional complex. How one defines a 
specific issue area will generally be strongly correlated to the 
assessment of how complex or fragmented that issue area is. For 
instance, the issue area of global forest governance can be seen as 
more complex as global REDD governance; and global climate 
governance will likely be viewed as more complex than the 
governance of geoengineering. Mapping is therefore a sensible first 
step, as it can shed light on the boundaries of an institutional complex 
(even though they will still be mainly defined by the researchers), 
clarify which actors and institutions are involved and how they relate 

                                                 
62  Biermann et al. 2009: 15. 
63  Raustiala and Victor 2004. 
64  Oberthür and Stokke 2011b; 2012. 
65  Cf. Abbott 2012: 574-575. 
66  The following draws on Zelli and van Asselt 2013. 
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to each other, and highlight gaps and overlaps in governance. By 
using similar mapping criteria, it may then also be possible to 
compare different institutional complexes. 

A second set of research questions focuses on the causes of 
institutional complexity. This thesis only scratched the surface of the 
causes of institutional complexity in global climate governance by 
indicating that some regime interactions may have been intentional. 
However, in a way similar to the discussion in the previous section on 
the politics of regime interactions, the roles and strategies of state and 
non-state actors in institutional complexes deserve closer scrutiny. 
Various questions emerge in this regard. Why do some actors create 
new regimes – or turn to other existing regimes – in an already dense 
institutional environment? Can this behaviour be explained by using 
existing theories from international relations (for instance, regime 
theory with its focus on power, knowledge and interests67)? Is there a 
correlation between the level of policy coherence at the national level 
and the level of institutional complexity at the international level? 
Can institutional complexity be related to the structure of the problem 
at hand or, put differently, does an institutional complex provide a 
better ‘fit’ with the socio-ecological dynamics underlying a particular 
problem?68 

The third set of research questions extends the questions on 
consequences asked in this thesis to institutional complexes. While 
closely related to the study of the consequences of regime 
interactions, the focus on institutional complexes raises new questions 
as well. A key question in this regard is: how does institutional 
complexity affect the implementation of regimes at the national and 
sub-national level? This question is particularly pertinent for 
developing countries with fewer resources at their avail to effectively 
and simultaneously implement a variety of international agreements. 
A related issue is how institutional complexity affects different actors 

                                                 
67  Zelli 2009; see also Abbott et al. 2012a. 
68  Cf. O.R. Young 2002. 
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in terms of their ability to navigate complexity. For instance, does 
complexity benefit powerful countries at the expense of weaker 
countries, as has been suggested by several authors?69 More 
generally, who wins and who loses? The role of non-state actors also 
merits further analysis; for instance, are some non-governmental 
organizations better able to benefit from the existence of a variety of 
international regimes than others?70 In addition, by analyzing more 
than two regimes, it may also be possible to test theories that 
emphasize the purported benefits of diversity in global governance, 
including theories related to experimentation,71 polycentricity,72 and 
redundancy.73 

The last set of research questions concerns another issue that 
was central to this thesis and deals with the responses to institutional 
complexity. The questions are similar to the ones addressed in this 
study on the management of regime interactions: What are options for 
managing institutional complexity? Which actors are involved in this? 
Under which conditions could it work? And, related to the discussion 
in Section 7.1.2, when can the management of institutional 
complexity be viewed as successful? Finally, further research could 
shed light on the ways in which efforts to integrate policies at the 
national (and sub-national) level could strengthen the coherence of 
international law and governance. For instance, could increased 
coordination between the government officials responsible for the 
implementation of the climate treaties and the government officials 
responsible for a country’s trade policies benefit the broader 
relationship between the climate and trade regimes? Vice versa, it 
could be examined whether institutional coordination at the 

                                                 
69  Benvenisti and Downs 2007; Drezner 2009. 
70  Orsini 2013. 
71  Cf. Hoffmann 2011. 
72  Cf. E. Ostrom 2010. 
73  Cf. Low et al. 2003; Haas 2004: 3. 
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international level could strengthen coherence in the implementation 
phase. 

Research on institutional complexity can form an important 
complement to the existing research on regime interactions. The latter 
will remain important, however, as the causes and consequences of, 
and responses to institutional complexity will for a large part depend 
on the causes and consequences of, and responses to regime 
interactions in the particular issue area. In the same way that studies 
of regime interactions should not disregard earlier studies of regimes, 
studies on institutional complexity should not ignore the findings of 
earlier studies on regime interactions. 

7.3.3 Fragmented Communities? International Law and 

International Relations 

On a final note, I firmly believe that there is room for stronger 
collaboration between international law and international relations 
scholars on the subjects of fragmentation and regime interaction. 

It may be true that developing an interdisciplinary research 
agenda can be challenging. However, in some respects the lack of 
awareness of debates in other disciplines is truly surprising. The 
phenomenon of overlapping international legal instruments, their 
consequences, and the options for dealing with them have been 
observed and discussed by international lawyers since the 1950s,74 yet 
this literature hardly found its way into (early) contributions by 
international relations scholars on institutional interplay.75 Perhaps 
this can be explained by a disinterest in the descriptive/prescriptive 
approach adopted by lawyers up to that point, with the key questions 
being about proving the existence of a conflict of norms and 
determining which norms should prevail. However, it can also be 
related to the more fundamental scepticism about the quality of 

                                                 
74  E.g., Jenks 1953. 
75  E.g., O.R. Young 1996; 2002; Stokke 2001 Oberthür and Gehring 2006. 
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international legal theory alluded to by Jeffrey Dunoff and Mark 
Pollack: 
 

To the extent that [international relations] scholars consider 
international legal theory at all, it is primarily to dismiss it as 
unhelpful, either because it is unduly narrow in its focus upon the 
language of international legal instruments; politically naïve in 
devoting substantial attention to unenforceable legal rules but 
failing adequately to account for power; or methodologically 
suspect, as legal writings are often normative (urging reform of 
legal rules or institutions) but rarely positivist (generating and 
empirically testing causal claims about the world.76 

 
Conversely, international law scholarship up to the early 

2000s rarely engaged in questions of what caused a specific 
interaction, and – as discussed above – insufficiently engaged with 
the politics underlying regime interactions. Moreover, the 
International Law Commission’s report on the fragmentation of 
international law,77 as well as much of the (extensive) body of 
literature almost completely bypasses the work on institutional 
interactions and interlinkages carried out by international relations 
scholars since the 1990s (and arguably before that78). This can 
perhaps be explained by an implicit preference for legal techniques in 
interaction management,79 obviating the need to engage in discussions 
of how and why certain types of regime interactions take place. Yet, 
regime interactions are clearly about more than just litigation or the 
application of legal techniques, as this thesis has shown. Likewise, the 

                                                 
76  Dunoff and Pollack 2012: 1-2. 
77  ILC 2006. 
78  Zelli 2009: 5. 
79  Humphreys 2012: 187. 
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explanation may lie in the scepticism of some international lawyers 
regarding the discipline of international relations.80 

The attitudes described here seem to be changing, however. 
The flourishing research agendas on fragmentation, regime/ 
institutional complexity, and regime interactions, show that there is an 
increasing awareness on both sides.81 This study supports the 
argument that this is a welcome development, by pointing to several 
lessons that the disciplines can learn from each other.82 

First, the thesis shows that from the perspective of 
international law, it matters if a conflict can be classified as a 
normative conflict or not. A true conflict in the legal sense gives rise 
to a variety of legal problems, as is evidenced by the discussion in 
Chapter 2. While some of the fears expressed by international lawyers 
about the fragmentation of international law may have been 
exaggerated (or inspired by personal views), the fact remains that in 
some cases legal actors are faced with norms that are incompatible 
with each other. Related to this, the attention paid by international 
lawyers to the use of legal techniques is not merely an academic 
exercise: international adjudicators every so often face challenging 
situations where they have to harmonize norms from different 
regimes. 

Conversely, from the perspective of international relations, it 
is clear that regime interactions lead to consequences that are not 

                                                 
80  E.g., Koskenniemi 2000; 2009; Klabbers 2005. In this regard, it can be observed 

that the ILC report’s main author (Martti Koskenniemi) is one of the scholars 
critical of international relations and sceptical about interdisciplinary research. 

81  This increased awareness is exemplified by the dedication of a specific chapter 
on institutional proliferation in a recent state of the art volume on international 
law and international relations research. See Raustiala 2013. 

82  In line with Dunoff and Pollack, who highlight the unequal terms of trade in the 
exchanges between international lawyers and international relations scholars, I 
argue that the lessons learned are not simply about what international law can 
learn from international relations research, but that international relations 
research can equally learn from international law. See Dunoff and Pollack 2012. 
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always anticipated or discussed by international lawyers. As has been 
argued throughout this thesis, the synergies that regime interactions 
may produce have been by and large ignored. In addition, broader 
tensions between regimes that cannot be characterized as normative 
conflicts have received less attention than the situations in which 
norms clashed or threatened to clash. 

Second, the thesis shows how the international law literature 
has provided important insights into soft-hard law interactions. This 
started with the early literature in the 1980s/1990s, which showed 
how soft law could complement hard law, for instance by paving the 
way for, or elaborating on, hard law. As Chapter 2 discussed, more 
recent contributions to the legal literature show how soft and hard law 
can also act as antagonists.83 This is an important observation, as it 
draws attention to the conditions under which soft and hard law may 
complement or undermine each other. These conditions may relate to 
the fragmented governance landscape as well as the problem structure 
at hand, and require further exploration.84 

Third, critical international legal scholars underscore that 
‘managing’ regime interactions is not – and should not be – devoid of 
politics. As I argued above, I do not think that the risk of 
‘managerialism’ is equally high in all cases of regime interaction and 
interaction management. However, it is important to remember that 
regime interactions do not emerge spontaneously, and that the 
management of interactions may have important consequences for 
certain actors. By showing how regime interactions are intrinsically 
related to the internal politics of regimes, international lawyers have 
drawn attention to underlying challenges to interaction management. 

Nevertheless, the two disciplines still have much more to learn 
from each other in the further analysis of fragmentation and 
complexity in international law and governance. 

                                                 
83  Shaffer and Pollack 2010; 2011; Pollack and Shaffer 2012. 
84  See, for an initial discussion, Shaffer and Pollack 2013. 
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First, ongoing discussions in international law on global or 
international constitutionalization point to efforts on the part of 
international lawyers to either describe whether there is a global 
constitution or to (normatively) argue that there should (not) be one.85 
While some scholars sometimes adopt a (naïvely?) idealistic view of 
international law,86 the broader debate on constitutionalization among 
international lawyers may help better define what Dunoff refers to as 
the “redemptive narrative” for reconciling different regimes (see 
Chapter 2).87 In other words, it could provide some guidance on 
whether any overarching yardsticks for interaction management could 
be identified and, if so, how these could possibly be operationalized 
for specific regime interactions. 

Third, there is room for further inquiry into how soft and hard 
law coexist in dense institutional environments. Beyond the 
abovementioned typology of interactions between hard and soft law, 
it is interesting to examine how the advantages and disadvantages of 
hard and soft law play out in such cases, and how their strengths and 
weaknesses can be used to ensure they complement each other. For 
instance, soft law is often associated with increased flexibility and 
adaptiveness, whereas hard law is associated with predictability and 
certainty. Is it then possible to combine these virtues? A related strand 
of research would be to examine why states pursue formal and 
informal institutions in a fragmented environment.88 

Lastly, the two disciplines have more to learn from each other 
when it comes to examining the accountability of non-state actors in 
addressing regime interactions. In the context of this thesis, the key 
non-state actors have been the bureaucracies involved in interaction 

                                                 
85  See, for an example in the context of international environmental law, Bodansky 

2009a. 
86  E.g., Fassbender 1998 (arguing that the UN Charter already forms a global 

constitution). 
87  Dunoff 2012: 155. 
88  This could be an extension of the research agenda on international institutional 

choice. See Abbott and Snidal 1998; Raustiala 2005; Jupille and Snidal 2006. 
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management. As Chapter 6 highlighted, their involvement has raised 
concerns about accountability and legitimacy. Largely independent of 
each other, both disciplines have sought to address these issues. As 
discussed briefly in Chapter 2, under the projects on ‘global 
administrative law’ and the ‘exercise of international public 
authority’, international lawyers have sought to explore legal 
principles and norms that could regulate the activities of non-state 
actors at the international level. Similarly, international relations 
scholars have explored how to improve the accountability and 
legitimacy of earth system governance.89 The research agendas are 
clearly related, but could be more strongly integrated both generally 
and specifically with regard to the accountability of non-state actors 
involved in managing regime interactions. 

In sum, the important questions about the fragmentation of 
international law and on regime interactions should not only be 
tackled by an ‘invisible college of international lawyers’90 nor should 
they be dealt with solely from the point of view of international 
relations theory. It is time to build on the strengths of both 
communities. 

                                                 
89  E.g., Biermann and Gupta 2011. 
90  Schachter 1977a. 
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